
No. 13250

tetteb States

Court of Sppeate
for tfte Jlmtfo Civtuit

BERTHA ZIV PINSKY and SOLLIE ZIV,

Appellants,

vs.

UNITED STATES OF AMERICA,
Appellee.

transcript of ftecorti

Appeal from the United State|3>ig|rilt Co&
for the Southern District oi Calrforma,

Central Division

APR 1 5 W52

— fW P
-

Q'SSk
PhHIips & Van Orden Co., 170 Brannan Street, San Francisco, Calif.





No. 13250

Wlnittb States

Court of appeals;
for tfje Minify Circuit

BERTHA ZIV PINSKY and SOLLIE ZIV,

Appellants,

vs.

UNITED STATES OF AMERICA,
Appellee.

transcript of &ecoro

Appeal from the United States District Court

for the Southern District of California,

Central Division

PtiMlips & Van Ordan Co., 870 Brannan Streat, San Francisco, Calif.





INDEX

[Clerk's Note: When deemed likely to be of an important nature,

errors or doubtful matters appearing in the original certified record

are printed literally in italic; and, likewise, cancelled matter appear-

ing in the original certified record is printed and cancelled herein

accordingly. When possible, an omission from the text is indicated by

printing in italic the two words between which the omission seems

to occur.]

PAGE

Amended Complaint 3

Answer to Amended Complaint 14

Appeal

:

Certificate of Clerk to Transcript of Record on 96

Notice of 47

Statement of Points and Designation of

Record on (USCA) 98

Stipulation that Exhibits may be considered

in original form on (USCA) 101

Certificate of Clerk to Transcript of Record .... 96

Complaint, Amended 3

Designation of Record on Appeal (USCA) .... 99

Findings of Fact and Conclusions of Law 39

Judgment 43

Minutes of Court

:

October 26, 1951 34

November 13, 1951 38

Motion for Substitution of Party Plaintiff 26



u.

Motion to Dismiss and Request for Jury Trial . . 23

Names and Addresses of Attorneys 1

Notice of Appeal 47

Objections to Findings of Fact, Conclusions of

Law and Judgment 35

Order Denying Motion to Dismiss and Granting

Motion to Strike Jury Demand 33

Order Granting Motion to Substitute United

States of America as Party Plaintiff in place

and stead of Tighe E. Woods, Housing Ex-

pediter 32

Request for Jury Trial, Motion to Dismiss and 23

Statement of Points and Designation of Record

(USCA) 98

Stipulation of Facts, filed Nov. 24, 1950 17

Stipulation that Exhibits may be considered in

Original Form 101

Testimony and Proceedings, Condensed State-

ment of 48

Remarks by the Court 90

Witnesses

:

Block, David

-rebuttal, direct 86

—cross 87

—redirect 87



111.

Testimony of Proceedings— (Continued)

Witnesses—(Continued)

Connor, Rosemary

—direct 59

—cross 62

—redirect 68

—recross 69

Hughes, Allen W.

—rebuttal, direct 88

—cross 88

—redirect 89

—recross 89

Hughes, Sondra

—direct 50

—cross 51

—redirect 53

—recross 53

Johnson, Katherine

—direct 69

—cross (by the Court) 71

—cross 72

—redirect 74



IV.

Testimony of Proceedings— (Continued)

Witnesses—(Continued)

Kinsey, G. E.

—direct 74

—cross 77

—redirect 82

Lang, J. H.

—direct 56

—cross 57

Miller, John D.

—direct 83

—cross 84, 85

—redirect 84, 86

—recross 85

Ostrow, Dora

—rebuttal, direct 88

Richardson, J. R.

—direct 55

—cross 56

Youngblood, INT. E.

—direct 53

—cross 54



NAMES AND ADDRESSES OP ATTORNEYS

For Appellants

:

W. TORRENCE STOCKMAN,

510 West Sixth Street,

Los Angeles 14, California.

For Appellee:

FRANK L. HIRST,

STEPHEN D. MONAHAN,

Office of Rent Stabilization,

1245 Seventh Avenue,

San Diego 1, California. [1*]

* Page numbering appearing at bottom of page of original certi

fled Transcript of Record.





In the District Court of the United States, Southern

District of California, Central Division

No. 9432-WM

TIGHE E. WOODS, Housing Expediter, Office of

the Housing Expediter,

Plaintiff,

vs.

BERTHA ZIV PINSKY, SOLLIE ZIV, EDGAR
D. SLOAT, DOES I to X,

Defendants.

AMENDED COMPLAINT FOR RESTITUTION
AND INJUNCTION

For a First Cause of Action

I.

Plaintiff, as Housing Expediter, Office of the Hous-

ing Expediter, brings this cause of action for resti-

tution pursuant to Section 205(a) to enforce com-

pliance with Section 4 of the Emergency Price Con-

trol Act of 1942, as amended, USCA Title 50, App.

Sec. 901 et seq., and the Rent Regulations (11 Fed.

Reg. 4000) issued by the Administrator pursuant to

Section 2 of the Emergency Price Control Act of

1942, as amended, and/or brings this cause of action

pursuant to Section 206 of the Housing and Rent
Act of 1947, as amended, 50 U.S.C. Appendix 1881-

1902, Public Law 464—80th Congress, 2d Session, and
the Rent Regulations issued pursuant thereto.
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II.

Jurisdiction of this cause of action is conferred

upon this Court [2] by Sections 205(c) of the Emer-

gency Price Control Act of 1942, as amended, and/or

Section 206 of the Housing and Rent Act of 1947,

as amended.

III.

At all times mentioned herein prior to July 1,

1947, there was in effect a Rent Regulation for Hotels

and Rooming Houses issued pursuant to Section 2(b)

of the Emergency Price Control Act of 1942, as

amended, for the Los Angeles Defense Rental Area.

At all times mentioned herein between July 1, 1947

and March 31, 1948, inclusive, there was in effect a

Rent Regulation for Controlled Rooms in Rooming

Houses and other Establishments issued pursuant to

Section 204(d) of the Housing and Rent Act of 1947

for said Defense Rental Area. At all times mentioned

herein after March 31, 1948, there was in effect a

Rent Regulation for Controlled Rooms in Rooming

Houses and other Establishments issued pursuant to

Section 204(d) of the Housing and Rent Act of 1947,

as amended, for said Defense Rental Area. At all

times mentioned herein prior to July 1, 1947, the

housing accommodations herein described have been

subject to maximum rents authorized and established

by the Emergency Price Control Act of 1942, as

amended, and the said Regulations issued thereunder.

At all times mentioned herein between July 1, 1947

and March 31, 1948, inclusive, said housing accom-

modations have been subject to maximum rents au-
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thorized and established by the Housing and Rent

Act of 1947 and said Regulations issued thereunder.

At all times mentioned herein after March 31, 1948,

said housing accommodations have been subject to

maximum rents authorized and established by the

Housing and Rent Act of 1947, as amended, and said

Regulations issued thereunder.

IV.

That the defendants, Does I to X, are the fictitious

names of the defendants, whose true names are to

this plaintiff unknown, and plaintiff asks that when

these true names are discovered this complaint may
be amended by inserting such true names in the place

and stead of such fictitious names. Wherever the

word "defendant" is used in this complaint, it shall

include all of the defendants individually and col-

lectively herein sued. [3]

That the defendant is a resident of the City of

Los Angeles, County of Los Angeles, State of Cali-

fornia, in the Southern District of California, in the

Central Division thereof. Defendant is within the

jurisdiction of this Court.

VI.

During all times herein mentioned the housing ac-

commodations known and described as 619 South

Hauser Boulevard, Los Angeles, California, have

been located within said Defense Rental Area.
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VII.

Defendant received from persons for the use and

occupancy of the said accommodations rents in ex-

cess of the maximum rents established by said Rent

Regulations. A Schedule is attached hereto and by

reference made a part hereof, as though fully set

out herein. Said Schedule states the names of the

persons occupying said accommodations and the

period of occupancy of such persons. Said Schedule

states the rents received from said persons during

said times. Said Schedule states the legal maximum
rent for said accommedations during said times. Said

Schedule states the amount of the overcharges re-

ceived from said persons during said times.

For a Second Cause of Action

Plaintiff re-alleges and incorporates herein Para-

graphs I, II, III, IV, V, VI and VII of his first

cause of action as though set out in full herein.

II.

In the judgment of the Housing Expediter, Of-

fice of the Housing Expediter, said defendants have

engaged in acts and practices in violation of Sec-

tion 4(a) of the Emergency Price Control Act of

1942, as amended, USCA Title 50, App. Sec. 901

etseq., and/or in violation of Section 206(a) of the

Housing and Rent Act of 1947, as amended, 50

U.S.C. Appendix 1881-1902, Public Law 464—80th

Congress, 2d Session, which acts and practices con-

sist of violations of Rent Regulations for Hotels

and Rooming Houses, [4] (11 Fed. Reg. 4000) is-

sued in accordance with Section 2(b) of the Emer-
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gency Price Control Act of 1942, as amended,

and/or the Controlled Rooms in Rooming Houses

and other Establishments Regulation issued pur-

suant to the Housing and Rent Act of 1947 and

therefore the Housing Expediter brings this cause

of action pursuant to the provisions of Section 206

of the Housing and Rent Act of 1947, as amended.

Jurisdiction of this cause of action is conferred by

Section 206 of the Housing and Rent Act of 1947,

as amended.

Wherefore, the plaintiff demands:

A. That the defendant be ordered and directed

to tender to all available tenants as are entitled

thereto a refund of all amounts in excess of the

maximum rents established by the Emergency Price

Control Act of 1942, as amended, and Regulations

issued thereunder, and/or the Housing and Rent

Act of 1947, as amended, and Regulations issued

thereunder, which were received by the defendant,

his agents, servants, employees and attorneys from

said persons as rent for the use and occupancy of

the housing accommodations described in the com-

plaint, since the date maximum rents were estab-

lished therefor by said Acts and said Regulations.

B. A preliminary and final injunction enjoining

the defendants, their agents, servants, employees,

and all persons in active concert or participation

with them from:

1. Directly or indirectly demanding or receiving

amounts in excess of the maximum legal rent, or

from discontinuing, withholding, suspending, or
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shutting off the normal supply of heat, light, gas,

hot and cold water, janitorial services, or other es-

sential services and utilities, or threatening to do

any of the foregoing.

2. Violating the Housing and Rent Act of 1947,

as amended, and Regulations issued thereunder, as

heretofore or hereafter amended or superseded.

3. Violating the Housing and Rent Act of 1947,

as amended, and Regulations issued thereunder, as

heretofore or hereafter amended or superseded, by

accepting, demanding, or receiving, [5] in any form

or manner, rents higher than the established maxi-

mum rent prescribed therein.

4. Engaging in any action or course of action,

the purpose of which is to evict illegally tenants

from the above-described premises, or any other

housing accommodations owned, controlled, or man-

aged by the defendants, or from evicting said ten-

ants in any form or manner contrary to the Hous-

ing and Rent Act of 1947 and Regulations issued

thereunder, as heretofore or hereafter amended or

superseded.

ABE I. LEVY,
STEPHEN D. MONAHAN,
RICHARD G. SOLOF,
FRANK L. HIRST,

/s/ By FRANK L. HIRST,
Attorneys for Plaintiff, United

States of America. [6]
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[Title of District Court and Cause.]

ANSWER OF BERTHA ZIV PINSKY AND
SOLLIE ZIV

Come now the defendants, Bertha Ziv Pinsky

and Sollie Ziv, and in answer to the amended com-

plaint on file herein, admit, deny and allege as

follows

:

I.

Answering paragraph II of said amended com-

plaint, these answering defendants deny generally

and specifically each and every allegation therein

contained.

II.

Answering paragraph III of said amended com-

plaint, these answering defendants deny that the

housing accommodations described in said amended

complaint have been or now are subject to maxi-

mum rentals as alleged or in any other manner at

any time from and after July 1, 1947 to date. [12]

III.

Answering paragraph VII, these answering de-

fendants deny that any maximum rent is applicable

to the described housing accommodations, and deny

that they have collected any overcharges as set forth

in the schedule attached to plaintiff's amended com-

plaint or otherwise. Defendants admit that the per-

sons designated in the schedule attached to plain-

tiff's complaint have occupied the units and have

paid rent for the periods designated, except as set

forth in the exhibit attached hereto and marked

Exhibit A, and by this reference made a part hereof,
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but these answering defendants deny that any maxi-

mum rent is applicable thereto, and further deny

that any rents collected in connection therewith

were overcharges by reason of any matter set forth

in plaintiff's amended complaint.

IV.

Answering paragraph I of the second cause of

action contained in plaintiff's amended complaint,

these answering defendants incorporate herein their

denials and allegations contained in paragraphs I,

II and III above the same as though set out herein

in full.

V.

Answering paragraph II of the second cause of

action contained in plaintiff's amended complaint,

these answering defendants deny generally and spe-

cifically each and every allegation therein contained,

and deny that they or either of them have engaged

in any acts or practices in violation of the law or

the regulations as alleged in plaintiff's amended

complaint.

For a Separate, Further and First Affirmative

Defense, Defendants Allege

:

I.

That on the 30th day of June, 1947 and at all

times prior thereto from the construction of the

housing accommodations described in plaintiff's

amended complaint, the said housing accommoda-

tions were and ever since said date are located in

an establishment commonly [13] known as a hotel

in the community in which it is located, and have
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been at all times and are now occupied by persons

who are provided customary hotel services.

Wherefore, these answering defendants pray that

plaintiff take nothing by his complaint, and that

the defendants be dismissed with their costs.

/s/ W. T. STOCKMAN,
Attorney for the Defendants, Bertha Ziv Pinsky

and Sollie Ziv. [14]

EXHIBIT A
Corrections of errors of dates for which rent was paid by persons

as set forth in Schedule A attached to Plaintiff's Amended Com-

plaint : Date Rent

Unit Date of Commence- Paid to

No. Name of Tenant ment of Rent and Inclusive

2 Louis Schultz (2) 2/23/49

3 Gussie Rosenberg (2) 7/24/48

3 Harry H.Rapp (2) 10/15/48 12/31/48

3 Isidor Kanner (2) 3/ 4/49

4 J. Lang (1) 12/31/48

4 J. Lang (1) 1/ 1/49 2/28/49

at $75.00 per mo.

5 Cully Richards (2) 9/ 8/47 7/ 4/48

5 Nettie Rubin (1) 8/25/48

7 Phoebe Swisher 4/19/48

7 M. Gellin 6/ 4/48

7 Mayme Adams 7/17/48

7 Joseph M. Berman 1/15/49 2/ 5/49

8 Belle Finegold 4/ 7/48

8 James Stark 6/19/48

8 Sam and Leon Tolson 7/ 5/48

8 Goldberg & Alkin 8/ 1/48

8 Frank Moore 9/12/48

8 Mr. and Mrs. McDermott 10/21/48

9 Dr. Calickman 4/ 7/48

9 Mr. and Mrs. Pearson 5/28/48

9 Mr. and Mrs. Morris Ostrow.. 7/17/48 7/23/48

9 Bernhard Johnson 9/30/48 10/27/48

9 Eric Gerson 12/ 2/48

10 Charles Tannen 1/19/49

(some rent still due)
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Date Rent

Unit Date of Commence- Paid to

No. Name of Tenant ment of Rent and Inclusive

12 James M. Bransky 3/22/48

12 Mr. and Mrs. T. Gilbert 5/25/48

12 Allen H. Vanderyerk 10/22/48

14 Mrs. Y. Higgs (5 days only

at $4.50 per day)

14 Mr. and Mrs. J. Morgan Tuck 10/15/48

15 Mr. and Mrs. R. Lowry 7/ 2/48

15 Patricia Ackerman 7/29/48

15 Harry H. Rapp (2) 10/ 8/48

16 Jane Peters 5/14/48

18 Carl Landry 7/31/48

18 Mr. and Mrs. Jack Stein 11/26/48

19 Lawrence L. Light 7/26/48

19 Beatrice Kaiser 8/25/48

19 Mr. and Mrs. B. Libby 11/ 4/48 11/26/48

21 Fred Brady 12/21/48

21 Martha Kessler 1/ 4/49

9 Sydney Block or David Bloch

(no such tenant ever in No. 9)

21 Allen Hughes 10/19/47*

* (Plaintiff's Schedule A does not show any particular day in

October.)

Duly Verified.

Affidavit of Service by Mail attached.

[Endorsed] : Piled February 14, 1950.

[Title of District Court and Cause.]

STIPULATION
It is hereby stipulated by and between the parties

hereto, through their respective counsel, as follows:

That the unit, name of tenants, number of oc-

cupants, periods of charges, amounts of rent paid,

maximum rents (if applicable) and the difference
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Dated: Los Angeles, California, this 6th day of

November, 1950.

ABE I. LEVY,
/s/ By ASHER SCHEIE,

Attorney United States of

America.

/s/ By W. T. STOCKMAN,
Attorney for Defendants. [23]

[Endorsed] : Filed November 24, 1950.

[Title of District Court and Cause.]

NOTICE OP MOTION TO DISMISS COM-
PLAINT AND REQUEST POR

TRIAL BY JURY

To the above-named Plaintiff and Abe I. Levy,

Frank L. Hirst, Stephen D. Monahan, Asher

Schier, Benjamin Chapman, Richard Gr. Solof

and Evelyn St. John, his attorneys:

You and Each of You Are Hereby Notified that

the defendants, Bertha Ziv Pinsky, Sollie Ziv, and

Edgar D. Sloat, will upon the 5th day of March,

1951 at 10:00 o'clock a.m. or as soon thereafter as

counsel may be heard, move the above-entitled Court

in the Courtroom of the Honorable William C.

Mathes, Federal Courthouse, Los Angeles, Califor-

nia, to dismiss the complaint herein upon the

grounds

:
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1. That the complaint in equity was not filed in

good faith.

2. That an adequate remedy at law exists.

3. That the nature of the cause of action is legal

instead [24] of equitable.

4. That the limitations of actions (U.S. Code

Annotated 1951 Supplementary Pamphlet, Title 50,

Sec. 1895) bars any relief claimed for any rents

collected prior to March 25, 1948.

You Are Further Notified that said motion will

be based upon all of the matters contained in the

files and records of the Office of the Clerk of the

above-entitled Court in reference to this action, and

especially the complaint, this notice of motion and

the points and authorities hereto attached.

You Are Further Notified that at the above time

and place, the above-named defendants will request

and move the said Court for a trial to and before

a jury upon the grounds that said defendants have

such right under the Constitution and laws of the

United States of America, and especially because

there are now no equitable issues to be tried in said

cause.

Date : February 21, 1951.

/s/ W. T. STOCKMAN,
Attorney for Defendants, Bertha Ziv Pinsky, Sollie

Ziv and Edgar D. Sloat.
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POINTS AND AUTHORITIES

I.

The existence of a legal remedy which is adequate

will preclude relief in equity.

19 Am. Jur., 109 (citing many cases including

those of the Supreme Court.)

It is obvious from reading the complaint that the

plaintiff brought the present action only for the

purpose of seeking restitution of alleged excess rent

paid more than one year prior to the commencement

of the said action.

II.

Relief in equity will be denied where plaintiff

seeks in bad faith. [25]

19 Am. Jur., 133

19 L.R.A. (N.S.) 1064, 1070.

III.

Action at law for recovery of damages must be

commenced within one year.

U. S. Code Annotated, 1951 Supplementary

Pamphlet, Title 50, page 721, Sec 1895.

IV.

The right of trial by jury should and must be

safeguarded.

19 Am. Jur. 111. [26]

Affidavit of Service by Mail attached.

[Endorsed] : Filed February 23, 1951.
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[Title of District Court and Cause.]

NOTICE OF MOTION AND MOTION FOR
SUBSTITUTION OF PARTY PLAINTIFF
AND POINTS AND AUTHORITIES

To : The Defendants Bertha Ziv Pinsky, Sollie Ziv,

Edgar D. Sloat, and to their counsel of record

W. Torrence Stockman, 510 West Sixth Street,

Los Angeles 14, California.

Please take notice that the undersigned will bring

the above matter on for hearing before this Court

in the court room of Judge William C. Mathes,

court room No. 2, United States Post Office and

Court House Building, Temple and Spring Streets,

City of Los Angeles, State of California, on the

17th day of September 1951 at 10 :00 a.m. or as soon

thereafter as counsel can be heard, at which time

the undersigned will move this Court for an order

substituting the United States of America as party

plaintiff in the place and stead of Tighe E. Woods,

Housing Expediter, Office of the Housing Ex-

pediter.

Said motion will be made on the grounds that by

virtue of executive order No. 10276 issued July 31,

1951 by the Economic Stabilization Administrator

(16 F.R. 7630), the Office of the Housing Expediter

was terminated and the [28] Director of Rent

Stabilization, Office of Rent Stablization, was au-

thorized to maintain pending proceedings under

the Housing and Rent Act of 1947; and that there is

m substantia] need for continuing and maintaining
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this action; and that the United States of America

at all times has been and still is the real party in

interest in this matter.

This motion will be based upon this notice, the

attached motion, points and authorities and on the

pleadings, files and records on file herein.

Dated: At Los Angeles, California, this 5th day

of September, 1951.

ABE I. LEVY,
/s/ By ASHER SCHIER,

Attorney for Plaintiff, Office of

Rent Stabilization.

POINTS AND AUTHORITIES

I.

The United States government is the real party

at interest.

Porter v. Koike, 164 F. 2d 155 (C. A. 9th)

Woods v. Rose, 171 P. 2d 290 (C. A. 9th).

Fleming v. Goodwin, 165 F. 2d 334 (C. A. 8th),

certiorari denied, May 24, 1948.

U. S. v. Allied Oil Corp., 71 S. Ct. 544.

II.

An action of this type by an officer of the United

States as plaintiff does not abate from the abolition

of his office or his resignation.

Fleming v. Goodwin, 165 F. 2d 334 (C. A. 8th)

certiorari denied, May 24, 1948. [29]
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MOTION FOR SUBSTITUTION OF PARTY
PLAINTIFF

The petition of the United States of America

respectfully shows that:

1. The above entitled action was instituted in this

Court by Tighe E. Woods, Housing Expediter, Of-

fice of the Housing Expediter, an agency of the

United States of America, against the defendant,

pursuant to Title II of the Housing and Rent Act

of 1947 (50 U.S.C.A. 1881 et seq.)

2. By virtue of Public Law 96, 82nd Congress,

approved July 31, 1951, the Housing and Rent Act

of 1947 was amended to provide that the President

of the United States be vested with the powers,

duties, and functions formerly conferred upon the

Housing Expediter by Title II of the Housing and

Rent Act of 1947.

3. By virtue of Executive Order No. 10276, is-

sued July 31, 1951, (16 F.R. 7535) and General

Order No. 9 issued July 31, 1951 by the Economic

Stabilization Administrator, (16 F.R. 7630), the Of-

fice of the Housing Expediter was terminated and

the Director of Rent Stabilization, Office of Rent

[30] Stabilization, was authorized to maintain pend-

ing proceedings under the Housing and Rent Act

of 1947.

4. There is a substantial need for continuing and

maintaining this action.

5. The United States of America at all times has
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been and still is the real party in interest in this

matter.

Wherefore, the United States of America moves

that it be substituted as plaintiff herein in the place

and stead of Tighe E. Woods, Housing Expediter,

Office of the Housing Expediter.

ABE I. LEVY,
/s/ By ASHER SCHIER,

Attorney for Plaintiff, Office of

Rent Stabilization.

Acknowledgment of Service attached. [31]

[Endorsed] : Filed September 5, 1951.

[Title of District Court and Cause.]

POINTS AND AUTHORITIES IN OPPOSI-
TION TO MOTION FOR SUBSTITUTION
OF PARTY PLAINTIFF AND MOTION
TO DISMISS

I.

The United States Government Is Not The Real

Party At Interest Under Executive Order No.

9842.

Executive Order 9842—(50 U.S.C.A. Appendix,

Sec. 925. Note—12 F.R. 26-46 which was

dated April 23, 1947, and became effective

June 1, 1947)

provided

:

"1. The Attorney General is authorized and di-
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rected, in the name of the United States or other-

wise as permitted by law to coordinate, conduct,

initiate, maintain or defend:

"(b) Litigation against violators of regulations,

schedules or orders relating to maximum prices per-

taining to any commodity which has been removed

from price control ;"

Three of the four cases cited by the plaintiff in

his [32] points and authorities are entirely based

upon the above-mentioned Executive Order. The

three cases are:

Porter v. Koike, 164 Fed. (2d) 155; (C.A. 9th)

Fleming v. Goodwin, 165 Fed. (2d) 334 (C.A.

8th)

U. S. v. Allied Oil Corporation, 71 S. Ct. 554.

Obviously, none of these apply to a rental case

because : first, rent is not a commodity ; and second,

control of rent had not been removed on April 23,

1947.

Furthermore, the authority to maintain such ac-

tions is only given to the Attorney General, and in

every one of the above cases, it was the United

States Attorney who moved for the substitution.

Unless counsel for the defendants is misinformed,

neither Abe I. Levy nor Asher Schier, the attorneys

wTho are presenting the present motion, are neither

deputies of the Attorney General of the United

States nor deputies of any United States Attorney,

and are wholly unauthorized by law to represent



United States of America 31

either the United States or the Attorney General

of the United States.

28 U.S.C.A., Sec. 507.

II.

Substitution Under Rule 25(d) Is Not Applic-

able.

The fourth and remaining case cited by the plain-

tiff, to wit:

Woods v. Rose, 171 Fed. (2d) 290 (C.A. 9th)

likewise is not in point with the status of the pres-

ent case for the reason that the motion in that case

was made under Rule 25(d) which provides in part

as follows:

'

'When an officer of the United States * * * gov-

ernmental agency, is a party to an action and dur-

ing its pendency dies, resigns or otherwise ceases to

hold office, the action may be continued and main-

tained by or against his successor, if within six

months after the successor takes office it is satisfac-

torily shown to the Court that there is [33] a sub-

stantial need for so continuing and maintaining it."

In said Woods v. Rose case, Creedon as successor

to Fleming made his motion within six months after

such succession, and thereafter Woods, the suc-

cessor, made his motion for substitution within six

months after his succession.

The situation before us in the present case is en-

tirely different for the reason that no successor of

Tighe E. Woods as Housing Expediter is seeking

substitution.



32 Bertha Ziv Pinsky and Sollie Ziv vs.

III.

MOTION TO DISMISS

That because the Office of the Housing Expediter

is no longer in existence and consequently there is

no Housing Expediter in existence, it follows that

there is in existence no plaintiff in the present ac-

tion and the defendants are entitled to have said

cause dismissed.

Wherefore, the defendants respectfully pray that

plaintiff's motion for substitution of the United

States as plaintiff be denied, and that the within

cause be dismissed.

/s/ W. T. STOCKMAN,
Attorney for Defendants, Bertha Ziv Pinsky, Sollie

Ziv and Edgar D. Sloat. [34]

Acknowledgment of Service attached.

[Endorsed] : Filed September 17, 1951.

[Title of District Court and Cause.]

ORDER ON MOTION FOR SUBSTITUTION
OF PARTY PLAINTIFF

This cause having come before the court for hear-

ing on motion filed September 5, 1951, to substitute

the United States of America as party plaintiff in

the place and stead of Tighe E. Woods, Housing

Expediter, Office of the Housing Expediter ; and the

motion having been argued and submitted for de-

cision :
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It Is Now Ordered that motion to substitute the

United States of America as party plaintiff in the

above entitled action be and is hereby granted.

It Is Further Ordered that the Clerk this day

serve copies of this order by United States mail

upon the attorneys for the parties appearing in this

cause.

October 2, 1951.

/s/ WM. C. MATHES,
United States District Judge.

[Endorsed] : Filed October 2, 1951. [36]

[Title of District Court and Cause.]

ORDER DENYING DEFENDANTS' MOTION
TO DISMISS AND GRANTING PLAIN-
TIFF'S MOTION TO STRIKE JURY DE-
MAND

Defendants herein having filed their motion to

dismiss plaintiff's complaint in the above entitled

action, and plaintiff having filed its motion to strike

defendants' demand for jury trial, and both of said

motions having come on for hearing in the above

entitled court before the Honorable William C.

Mathes on the 8th day of October, 1951, plaintiff

being represented by Asher Scheir, Esq., and said

defendants being represented by W. Torrence Stock-

man, Esq., their oral argument having been pre-

sented on behalf of both plaintiff and said defend-
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ants, and the Court having considered said argu-

ments and the written law in support of and in

opposition to both of the above mentioned motions,

and being fully advised in the premises, now, there-

fore,

It Is Ordered, Adjudged and Decreed:

1. That the motion of the defendants to dismiss

plaintiff's complaint be and the same is hereby

denied. [37]

2. That the motion of the plaintiff to strike the

defendants' jury demand be and the same is hereby

granted.

Done in open court this 8th day of October, 1951.

/s/ WM. C. MATHES,
Judge, U. S. District Court.

Submitted by:

ABE I. LEVY,
/s/ By ASHER SCHEIR,

Attorneys for Plaintiff. [38]

Affidavit of Service by Mail attached. [39]

[Endorsed] : Filed October 17, 1951.

[Title of District Court and Cause.]

MINUTES OF THE COURT
Date: Oct. 26, 1951. At Los Angeles, Calif.

Present: The Honorable Chas. C. Cavanah, Dis-

trict Judge. Deputy Clerk : P. D. Hooser. Reporter

:

Thos. B. Goodwill. Counsel for Plaintiff: F. L.

Hirst Counsel for Defendant: W. T. Stockman.
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Proceedings: Further trial.

The following witnesses are sworn and testify on

behalf of—Plaintiff: David Block (rebuttal) , Dora

Ostrow (rebuttal), Allen W. Hughes (rebuttal).

Defendant : Mrs. Katherine Johnson, George E. Kin-

sey, John D. Miller.

Both sides rest.

The following exhibits are admitted into evidence

:

Plaintiff, 6; Defendant, E, F.

The Court finds building is not a hotel and finds

in favor of plaintiff for judgment in amounts and

for persons as set forth in stipulation heretofore

filed; counsel to prepare findings and decree as per

said stipulation and serve and file same by next

week.

EDMUND L. SMITH,
Clerk. [40]

[Title of District Court and Cause.]

OBJECTIONS TO FINDINGS OF FACT, CON-
CLUSIONS OF LAW AND JUDGMENT

Come now the defendants, Bertha Ziv Pinsky and
Sollie Ziv, and object to the following Findings of

Fact, Conclusions of Law and Judgment as pro-

posed upon the grounds set forth:

OBJECTIONS TO FINDINGS OF FACT

I.

Object to Finding of Fact 1 upon the ground that

there was no evidence to the effect that the presently
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named plaintiff is the proper party duly authorized

to bring this action under and pursuant to the

Emergency Price Control Act of 1942 as amended,

and the Housing and Rent Act of 1947 as amended,

nor was such fact admitted in any of the pleadings.

II.

Object to Finding of Fact 6 upon the grounds

that there is no evidence to the effect that the de-

fendants, Bertha Ziv Pinsky [41] and Sollie Ziv,

received any more than three-fourths of the rents

listed in the column designated "Amount Rent Pd."

from the persons listed in said schedule or other-

wise, nor is such fact admitted by the pleadings or

otherwise.

III.

Object to Finding of Fact 8 upon the grounds that

there is no evidence to the effect that on June 30,

1947 or at any other time the establishment located

at 619 South Hauser Boulevard, Los Angeles, Cali-

fornia, was not commonly known as a hotel in the

community in which it is located, nor is such fact

admitted in the pleadings or otherwise.

IV.

Object to Finding of Fact 9 upon the grounds that

the same is erroneous and incomplete in that it was

admitted by stipulation that the persons occupying

the premises on June 30, 1947 were provided with

some of the customary hotel services, and that some

of said customary hotel services were available to

said persons, and that therefore the said finding is

ambiguous, uncertain and incomplete.
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OBJECTIONS TO CONCLUSIONS OF LAW
I.

Object to said Conclusions of Law generally upon

the ground that the same does not specifically desig-

nate the proper party plaintiff.

II.

Object to Conclusions of Law 5 upon the grounds

that when Finding of Fact 6 is corrected, the

amount shown in said Conclusion of Law 5 will be

erroneous.

III.

Object to Conclusion of Law 6 upon the grounds

that the Court at the conclusion of the trial ordered

payment of any overcharge made directly to the

parties named in the schedule as contained in Find-

ing of Fact 5. [42]

OBJECTIONS TO JUDGMENT

I.

For the reasons and upon the grounds set forth

above, objection is made to the judgment as pro-

posed.

Respectfully submitted,

/s/ W. T. STOCKMAN,
Attorney for Defendants, Bertha Ziv Pinsky and

Sollie Ziv. [43]

Affidavit of Service by Mail attached. [44]

[Endorsed] : Filed November 13, 1951.
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[Title of District Court and Cause.]

MINUTES OF THE COURT

Date: Nov. 13, 1951.

At Los Angeles, California.

Present: The Honorable Charles C. Cavanah, Dis-

trict Judge.

Deputy Clerk: Wm. A. White.

Reporter: Virginia Pickering.

Counsel for Plaintiff : no appearance.

Counsel for Defendant: no appearance.

Nature of Proceedings:

Court signs Findings of Fact and Conclusion^ of

Law and Final Judgment, and orders same be filed

and entered.

Defendant's objections to proposed findings and

judgment overruled by Court.

EDMUND L. SMITH,
Clerk. [45]
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[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

Plaintiff having filed its amended complaint, and

the defendants Bertha Ziv Pinsky and Sollie Ziv

having filed their answers thereto, and the matter

having come on for trial on the 25th and 26th days

of October, 1951, before the Honorable Charles C.

Cavanah, Judge presiding without a jury, and the

plaintiff being represented by Frank L. Hirst, Esq.,

and said defendants being represented by W. Tor-

rence Stockman, Esq., and both oral and docu-

mentary evidence having been introduced, and the

Court being fully advised in the premises, now

makes the following:

FINDINGS OF FACT

1. That the plaintiff is the proper party duly

authorized to bring this action under and pursuant

to the Emergency Price Control Act of 1942, as

amended, and the Housing and Rent Act of 1947,

as amended.

2. That this Court has jurisdiction of said de-

fendants and of the subject matter of this suit.

3. That at all times pertinent to this action the

housing accommodations [46] designated as units

numbers 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16,

17, 18, 19, 20, and 21 located at 619 So. Hauser

Boulevard, Los Angeles, California, were within the

Los Angeles Defense Rental Area, and were subject
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to the provisions of the Emergency Price Control

Act of 1942, as amended, and the regulations issued

thereunder and the Housing and Rent Act of 1947,

as amended, and the regulations issued thereunder.

4. That at all times pertinent to this action, the

defendants Bertha Ziv Pinsky and Sollie Ziv, to-

gether with Lazy-K Corporation were the owners

and landlords of said housing accommodations re-

ferred to in Paragraph 3 above.

5. That based on the written stipulation entered

into between the plaintiff and the said defendants

Bertha Ziv Pinsky and Sollie Ziv, through their

respective counsel, heretofore filed in the above en-

titled action on November 24, 1950, and a stipula-

tion of said parties made in open court at the trial

of this cause, the number of the unit, name of ten-

ants, number of occupants, period of charges,

amounts of rent paid, maximum rents, and the dif-

ference between the amounts of rents paid and the

maximum rents as shown on the schedule set forth

below as true:

[Printer's Note: The attached schedule is

identical with schedule reproduced on pages 18

to 22 of this printed record.]

6. That said defendants Bertha Ziv Pinsky and

Sollie Ziv received from the persons listed in said

schedule referred to in Paragraph 5 above, the rents

listed in the column designated "Amounts of Rent

Paid", and that said rents exceeded the maximum
rents applicable to the said housing accommoda-

tions occupied by said persons in the amounts desig-



United States of America 41

nated in said schedule in the column " Difference

Between the Amounts of Rent Paid and Maximum

Rents".

7. That on June 30, 1947, units numbers 1, 2, 3,

4, 5, 6, 7, 10, 11, 12, 14, 16, 19, and 21 located at said

619 South Hauser Boulevard, Los Angeles, Califor-

nia, were occupied by tenants pursuant to apart-

ment leases executed for a one year term. That said

leases were in full force and effect on June 30, 1947.

8. That on June 30, 1947, and at all times per-

tinent to this suit, the establishment located at 619

South Hauser Boulevard, Los Angeles, California,

was not commonly known as a hotel nor operated as

a hotel in the community in which it is located.

9. That on June 30, 1947, and at all times per-

tinent to this suit, the said establishment at 619

South Hauser Boulevard, Los Angeles, California,

was occupied by persons who were not provided cus-

tomary hotel services nor were said services made

available to said persons.

From the foregoing Findings of Fact, the Court

makes the following

CONCLUSIONS OF LAW
1. This Court has jurisdiction of the parties and

of the subject [52] matter of this unit.

2. That the defendants Bertha Ziv Pinsky and

Sollie Ziv have violated the provisions of Section

206 of the Housing and Rent Act of 1947, as

amended, and Sec. 4(a) of the Emergency Price

Control Act of 1942, as amended.
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3. That on June 30, 1947, and at all times per-

tinent to this action, the housing accommodations

located at 619 South Hauser Boulevard, Los An-

geles, California, were controlled housing accom-

modations within the meaning of said term as de-

fined in Section 202(c) of the Housing and Rent

Act of 1947, as amended.

4. That the establishment located at 619 South

Hauser Boulevard, Los Angeles, California, was not

a hotel within the meaning of said term as defined

in 202(c)(1) of the Housing and Rent Act of 1947,

as amended, on June 30, 1947, nor at any other time

pertinent to this action.

5. That the plaintiff is entitled to a judgment

against the defendants Bertha Ziv Pinsky and

Sollie Ziv in the sum of $9,423.49.

6. That payment of said sum referred to in Para-

graph 3 of these conclusions of law shall be made

to the treasurer of the United States by delivery

of a bank cashier's check or money order and upon

its receipt the plaintiff is directed to transmit the

amounts listed in the schedule referred to in Para-

graph 5 of the foregoing Findings of Fact under

the column designated " Difference Between the

Amount of Rent Paid and Maximum Rents" to the

persons listed in said schedule opposite said

amounts.

7. That plaintiff shall recover from the defend-

ants Bertha Ziv Pinsky and Sollie Ziv the costs of

this action to be taxed by the Clerk of the Court

in the sum of $
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Dated: Los Angeles, California, this 13th day of

November, 1951.

/s/ CHARLES C. CAVANAH,
Judge, U. S. District Court.

Submitted by:

/s/ FRANK L. HIRST,
Attorney, United States of America. [53]

Acknowledgment of Service attached. [54]

[Endorsed] : Filed November 13, 1951.

In the United States District Court, Southern

District of California, Central Division

No. 9432-WM

UNITED STATES OF AMERICA,
Plaintiff,

vs.

BERTHA ZIV PINSKY, SOLLIE ZIV, EDGAR
D. SLOAT, DOES I to X,

Defendants.

JUDGMENT

This matter having come on regularly for trial

on the 25th and 26th days of October, 1951, in the

above entitled Court, Honorable Charles C. Cav-

anah, Judge presiding without a jury, and the

plaintiff being represented by Frank L. Hirst, Esq.,

and the above named defendants Bertha Ziv Pinsky
and Sollie Ziv being represented by W. Torrence
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Stockman, Esq., and both oral and documentary

evidence having been introduced, and the Court hav-

ing made its Findings of Fact and Conclusions of

Law, and being fully advised in the premises,

Now, Therefore, It Is Hereby Ordered, Adjudged

and Decreed:

1. That judgment shall be and it is hereby en-

tered in favor of the plaintiff and against the said

defendants Bertha Ziv Pinsky and Sollie Ziv in the

sum of $9,423.49.

2. That payment of said sum referred to in Para-

graph 1 shall be made to the Treasurer of the

United States and upon its receipt the plaintiff is

directed to transmit the following amounts to the

following named tenants: [55]

Name of Tenant Amomit

Sol Wurtzel $ 64.00

Louis Schultz 44.90

Gussie Rosenberg 336.80

Harry H. Rapp 150.60

Isador Kanner 56.15

J. Lang 820.35

Cully Richards 640.50

Nettie Rubin 69.00

Margaret Savage 65.10

Phoebe Swisher 179.10

M. Gellin 43.70

Mayme Adams 34.00

Bob Lindberg 8.50

Mr. and Mrs. Friedman 34.50

"James Smith 25.50
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Name of Tenant Amount
Mr. and Mrs. James W. Berman $ 40.50

Beth Finegold 119.00

Nell Elkins and Connie Foster 57.50

James Stark 37.80

Sam and Leon Tolson 9.71

Goldberg and Alkin 16.45

Frank Moore 54.25

Mr. and Mrs. J. McDermott 195.50

Dr. Calickman 161.00

Mr. and Mrs. Pearson 51.00

Mr. and Mrs. Morris Ostrow 170.94

Smallback 41.06

Maurice Kingsley 17.00

Bernhard Johnson 34.00

Eric Gerson 23.10

Charles Tannen 771.70

Murray Gellar 126.40

Jeanette Cohen 565.00

Dorothy N. Myers 207.00

Carl H. Rice 11.50

James M. Bransky 24.65

Jane Peters 414.65

Mr. and Mrs. T. Gelden 26.30

Allen H. Vanderyerk 166.28

Mr. and Mrs. Sol J. Berger 42.50

Mrs. Claude Weaver 21.80

Mrs. Celbin or Ceben 184.00

Mrs. Y. Higgs 10.75

Mr. and Mrs. J. Morgan Tuck 201.55

Mrs. G. E. Milan 126.50

Joseph Solomon 269.42
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Name of Tenant Amount

Mr. and Mrs. R. Lowry $ 26.30

Patricia Ackerman 32.85

Herbert Shapiro 34.50

A. Gordon 17.00

J. F. Cavanaugh 8.50

A. Daverino 8.50

Winnie Cantor 29.05

Dr. Kessler 17.00

Mrs. Gregory and Mrs. Newell .... 29.05

Herbert Peterson 11.50

Jessie Piller 249.70

Ruth Margolis and Joan Addleman

.

145.25

J. R. Holbrook 136.34

Miss Anderson 25.50

Carl Landry 49.78

A. Wahl 25.50

Mr. and Mrs. Jack Stein 37.66

Mrs. Jennie Berkower 92.91

Lawrence L. Light 368.00

Beatrice Kaiser 46.00

John Spinak 25.50

Mr. and Mrs. B. Libby 26.72

Mr. and Mrs. Jacob Holland 87.15

Dr. Henry Luskin 179.15

Fred Brady 207.60

Ed. Gourley 13.50

Martha Kessler 46.47

Sidney Block and David Block. . . . 346.50

Allen Hughes 328.50

$9,423.49
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3. In the event the plaintiff is unable to locate

any of the tenants listed in Paragraph 2, the

amounts specified for said tenant shall be converted

to the use and benefit of the United States.

4. That this action be and the same is hereby

dismissed as to the defendant Edgar D. Sloat and

the fictitious defendants Does I to X.

It Is Further Ordered that costs shall be assessed

against said defendants Bertha Ziv Pinsky and

Sollie Ziv to be taxed by the Clerk of the Court in

favor of the plaintiff in the sum of $83.36.

Dated: Los Angeles, California, this 13th day of

November, 1951.

/s/ CHARLES C. CAVANAH,
Judge, U. S. District Court.

Submitted by:

/s/ PRANK L. HIRST,
Attorney, United States of America. [58]

Acknowledgment of Service attached. [59]

[Endorsed] : Filed November 13, 1951.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that the defendants,

Bertha Ziv Pinsky and Sollie Ziv hereby appeal

from the judgment docketed and entered in the

above-entitled action on the 14th day of November,

1951, and from the whole of said judgment in favor
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of the plaintiff and against the said defendants,

and that said appeal is taken to the United States

Court of Appeals for the Ninth Circuit.

Dated: Los Angeles, California, this 4th day of

January, 1952.

/s/ W. T. STOCKMAN,
Attorney for Defendants, Bertha Ziv Pinsky and

Sollie Ziv. [60]

Acknowledgment of Service attached.

[Endorsed] : Filed January 4, 1952.

[Title of District Court and Cause.]

CONDENSED STATEMENT OF PROCEED-
INGS AND TESTIMONY

Come now the defendants and appellants, Bertha

Ziv Pinsky and Sollie Ziv, being the sole remain-

ing defendants in the above cause, and present this

condensed statement in narrative form of all of the

testimony heard in the trial of said action, together

with a summarization of certain proceedings at a

pretrial hearing and certain stipulations made by

counsel for both parties during said trial.

At a pretrial hearing held September 25, 1950,

before [61] Honorable William C. Mathes, the

plaintiff admitted and stipulated as to the fol-

lowing :

(1) Sufficiency of maid service.

(2) Sufficiency of linen supply and laundering.
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(3) Sufficiency of cleaning.

(4) Sufficiency of maintenance of furniture.

The parties stipulated in writing as to the unit

number, name of tenant, number of occupants,

period of charges, amounts of rent paid, maximum
rent (if applicable), and difference between the

amounts of rent paid and maximum rents (if ap-

plicable). This stipulation was filed and is a part of

the record.

Upon the commencement of the trial held Octo-

ber 25, 1951 before the Honorable Charles C. Cav-

anah, Judge, the plaintiff dismissed as to the de-

fendants, Edgar D. Sloat and the defendants, Does

I to X, inclusive.

The parties also agreed at the commencement of

the trial that the primary issue before the Court was

whether the building was a hotel on June 30, 1947.

Prior to the introduction of any testimony, the

following remarks were made:

Mr. Hirst (attorney for plaintiff) : I take it that

your Honor has checked the numerous pleadings?

The Court: This is a rent case, isn't it?

Mr. Hirst: Yes.

The Court: Go ahead.

Mr. Hirst: There are interrogatories and re-

quests for admissions that have narrowed the issues.

The Court: I don't check these cases in advance.

I come into the courtroom and try them in an or-

derly way. So go ahead.
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Testimony of Plaintiff's Witness

SONDRA HUGHES

Direct Examination [62]

That she and her husband occupied one unit in

the building for one year under a written lease

commencing in November, 1946 (plaintiff's Exhibit

i).

(The parties stipulated that the defendant,

Bertha Pinsky was part owner of the building

subsequent to the middle of March, 1947, to and

including the date of trial.)

That she paid her rent to the manager. That she

did not sign a register wThen she moved in. That

when she moved in, she made a deposit for the

cleaning of the apartment when she moved out. That

she also made a deposit for a key and was re-

funded that deposit at the time she moved out. That

there was no lobby in the building, but only a hall-

way running through the building. That there was

no desk, and that wThile she lived there, there was

not a manager in the building, but that the manager

lived in a building known as the Northwood which

was next door to the subject premises known as the

Southwood.

(It was stipulated that there were twenty

units in the building, being five on each side of

the hallway both upstairs and downstairs, mak-

ing twenty single rooms in all.)

That each apartment had a mail box, and that

she had her own key to her mail box. That all mail
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boxes were located upon the wall just inside the

front door.

That she was told wThen she and her husband

moved in that they had cooking privileges and were

told that they could get hot plates. That the man-

agement did not furnish soap or toilet tissue.

That there wTas no switch board in the building,

and that some time after she moved in, a public pay

phone was installed in the building in the hallway

underneath the stairs which were toward the back

of the building. That occasionally her husband would

call the manager and leave a message for her, and

that the manager would either slip the message un-

der the door or knock on the door and give the

message to her. [63]

That there was a sign on the front of the build-

ing, Southwood Apartments, and that the building

was listed in the telephone book as " Southwood

Apartments."

Cross-Examination

That she bought her own hot plate, and that she

was never notified by the management not to cook

in the premises. That her premises had no stove

but only a refrigerator. There was no sink or run-

ning water except in the bathroom. That there were

shelves with doors on them just off the living room

where she kept her hot plate and dishes.

That the blue print (Defendant's Exhibit A) rep-

resented the building, and that she would call it

bachelor apartments. She stated that a bachelor

apartment consisted of no cooking facilities but had
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a refrigerator and a little place to keep dishes and

glasses but no real kitchen.

She stated that she had never owned an apart-

ment house in the vicinity of Los Angeles, had never

been a real estate broker in the vicinity of Los An-

geles, and had never worked for hotels or apart-

ment houses.

That she lived in Los Angeles for nine years and

knew that at all times since she lived here, there

was a severe shortage of housing.

That at the time they leased the premises, she and

her husband did not particularly care about sign-

ing a lease, but had to in order to rent. That the

unit was fully furnished, and that she got a daily

change of towels except Sunday. That the maid

cleaned the apartment daily, and made the beds

daily and vacuumed the apartment..

That they obtained their own phone. However,

they had to wTait some considerable time to obtain

it, and then obtained a party line.

In reference to the lobby or hallway, she remem-

bered that [64] there was planting, colored lights,

colonnades, wall mirror, table and table lamp located

on the first floor.

That although the manager did on occasions bring

her messages, she was under the impression that

there was no telephone service so she did not have

her friends call and leave messages.

That she never had occasion to ask the manager

for toilet tissue, as she furnished her own, and

neither did she ask the management for soap.
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Redireet-Examination

That her key would unlock the front door to the

building as well as the door to her room or apart-

ment. That the building was locked late at night.

That she never w7as advised whether the building

had a vault to store valuables.

That she kept her hot plate within full view, and

it was never hidden from the management.

Recross-Examination

That she had a four-burner hot plate and cooked

eggs, fish, bacon, steaks and vegetables with it. That

she bought all her own utensils, dishes and silver-

ware, and that nothing was furnished by the man-

agement. That she had no spices except salt and

pepper, no butcher knife, but did have a paring

knife.

Testimony of Plaintiff's Witness

N. E. YOUNGBLOOD

Direct Examination

That he is a lawyer and lived in the Southwood

approximately a year commencing the middle of

October, 1946. That he executed a lease and he

thought he paid the first and last month's rent then.

He did not recall of also paying a $5.00 cleaning

charge and did not pay a deposit for his key. There

was a hallway running through the entire build-

ing, but that there was no desk in the front. That

he paid his rent to the manager wTho lived next door.

That he did not cook, but he did have a hot plate

for coffee. [65] That the building was locked every
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night at 10:00 o'clock, but that the key above men-

tioned would open it. That he was not furnished

soap by the management, and that he installed his

own telephone as soon as he could obtain telephone

facilities from the telephone company, and that a

telephone was rather difficult to
t

get at that time.

That there was no switch board service, and that

there was no register and no vault for valuables.

That there was no bell boy service, but there wTas

maid service. That he would not call the hallway

a lobby.

Cross-Examination

That he lived upon the second floor, but in the

lower floor hall there was a table and mirror

above it.

That the blue prints shown him substantially rep-

resented the first floor of the building, and that his

apartment number was 19, but was approximately

in the location of apartment 17 shown on the blue

prints.

That at the time he moved in, the manager ad-

vised him he could have a hot plate. That he used

the hot plate in a little niche near the ice box which

was completely removed from the living room. He
had no trunk, and that he carried in his own Glad-

stone bags when he moved in, and never did ask

for bellboy or porter service. That he made no in-

quiry as to whether or not there was a vault, and

that in his travels as attorney was not in the habit of

inquiring from hotels concerning their facilities.

That he wouldn't say the room was entirely

furnished, but that it had a davenport, overstuffed
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chair, an upholstered chair, a straight back chair,

a coffee table, a floor lamp, all-over carpet, a con-

sole table, two end tables, chest of drawers, window

drapes, bed, mattress, waste basket, dressing mirror,

Frigidaire, pillows, blankets, sheets, pillow slips,

bed spreads and everything that goes into making

up a bed, towels furnished daily, bath mat and

bath rug.

That the premises had no stove, no cooking uten-

sils, [66]

That he did not remember wThether there were

table lamps or a second upholstered chair or a sec-

ond straight chair or dishes or silverware.

Testimony of Plaintiff's Witness

J. R. RICHARDSON

Direct Examination

That he is employed by the Pacific Telephone

and Telegraph Company in the credit office, and

that he had custody of the records relating to list-

ings in telephone directories. That he had before

him the classified book of the telephone company

which was issued September, 1947. That the pre-

vious classified directory was issued December, 1946.

That in the December issue, neither Southwood

Apartments nor Southwood Hotel Apartments nor

Southwood Hotel was included in the classified list-

ing. However, in the September, 1947 issue, it was

listed under the heading of apartments.

In the general directory issued August, 1947,

there is a listing of Southwood Apartments at 619

Hauser.



56 Bertha Ziv Pinsky and Sollie Ziv vs.

That on November 12, 1948, there was a super-

sede which means taking the service over from one

customer to another, and at that time, it was listed

as Southwood Hotel Apartments, in the alphabetical

directory, and that in September, 1949, it was

changed in the classified directory and listed under

hotels.

Cross-Examination

That the first customer who listed the hotel was

Hauser, Incorporated, a corporation, and that the

original application was placed with the telephone

company in September, 1946, and that November 12,

1948, the application for the change was made by

Bertha Ziv Pinsky and Sollie Ziv.

(Exhibits 4A, 4B and 4C which were escrow

documents relating to the transfer of the own-

ership of the premises to Lazy-K Corporation

as an undivided 14 interest, and Bertha Ziv

Pinsky and Sollie Ziv, as joint tenants, as to

an [67] undivided % interest were introduced

by stipulation.)

(Exhibit 5 which comprised 17 leases and in-

ventories between Hauser, Incorporated, a cor-

poration, as lessor, and various tenants, as

lessee, were admitted by stipulation.)

Testimony of Plaintiff's Witness

J. H. LANG

Direct Examination

That he owns a woodworking plant, and that he

moved into the subject property when it was newly
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completed and he still lives there. That he executed

a lease (which was among the leases introduced as

Exhibit 5). That he was told he could have a hot

plate by the management, and that he obtained one

and has operated it ever since only for tea and

coffee. That he knew the present manager and all

previous managers cooked in their own apartments.

That he travels very often and usually takes two

or three bags, and sometimes a golf bag. That there

was no man around to help with his bags, and that

he would not ask a woman to help him with bags.

That there is no switch board in the building, and

no desk toward the front of the hall. That there are

wall-type mail boxes each with a key, and that he

had a key for the main entrance of the building.

That during the first couple of years, the front door

of the building was locked about 10:00 o'clock, but

that it has not been locked recently. That beginning

in 1946, the managers lived in the building next

door. This arrangement continued for a year or a

year and a half, and then the manager lived upon

the subject premises.

That the first year or so, the management furn-

ished no soap or toilet tissue, but after that it did.

That he had no knowledge of there being a vault,

and that he never saw a hotel sign around the

premises. That he installed his own telephone, and

that there [68] was a regular public phone avail-

able to the tenants in a booth off the hall.

Cross-Examination

That he never saw a sign there about its being

a hotel and did not remember of seeing any docu-



58 Bertha Ziv Pinsky and Sollie Ziv vs.

ment with the name hotel on it. However, he got

receipts when he paid his rental bill, and that he

received many receipts similar to the duplicate re-

ceipt No. 396 (Exhibit C) which was dated June

9, 1947 and signed "Southwood Hotel", with the

word " apartments" printed after the signature, but

that prior to that time, to wit: June 9, 1947, he

never got a receipt signed "Southwood Hotel."

That the first manager was named Rich, and that

he received receipt No. 81 (Exhibit C) dated De-

cember 7, 1946 which was signed " Southwood Hotel

by Rich, manager."

That the manager never took telephone calls for

him, and that he never left his laundry or cleaning

with the manager to be sent out or he might have

done so once or twice in four or five years, but that

the manager never refused to do so. That Mrs. Rich,

the original manager, refused to take phone calls

for him, but that he did not know that she was ever

there after these defendants took over, and that he

never asked Mr. or Mrs. Johnson, the succeeding

managers, to take his laundry and cleaning, but

that they never refused to do so. Neither did they

refuse to take his telephone calls.

That he did not think the management furnished

toilet tissue the first year, but that he was not

positive. Being in business, he knew that it was

difficult to get for most people, but that be was able

to get it because he had a large number of em-

ployees. That he did not know that Mr. Johnson

acted as a porter.

That the apartment did not furnish any silver-
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ware nor any [69] dishes nor any cooking utensils.

Thereupon, the plaintiff rested its case in chief.

Testimony of Defendants' Witness

ROSEMARY CONNOR

Direct Examination

That she is the owner of a secretarial business in

Beverly Hills, but that formerly she worked for

Edgar D. Sloat, commencing about June, 1946, as

secretary-bookkeeper.

That prior to going in the employment of Mr.

Sloat, she was executive vice-president of Leo P.

Shafer Company, which was a general real estate,

insurance and mortgage business, and that said

company was loan correspondents for the Equitable

Life Assurance Society. The company also man-

aged all of the holdings of the Equitable Life As-

surance Society in Southern California, and in

such capacity, liquidated all of their repossessions

here.

That from 1937 until 1945, she was continuously

engaged in managing and liquidating buildings con-

taining living accommodations of between 1,000 and

1,500 at a time. That she remembered the occasion

of Mrs. Pinsky and Mr. Ziv becoming interested

in the Southwood, and that her employer, Mr. Sloat,

had the actual management agreement for it but that

she did the detail work relative to such management.

That she directed all ordinary every-day expenses,

but in the event of any major painting job, new

furnishings, etc., she did consult with Mr. Sloat.

That the managers and employees of the subject
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premises were directly under her control. The man-

agers duties generally were to collect rents, keep

a record of them, oversee the maid, have charge of

keeping supplies on hand, to take telephone calls,

give telephone messages to tenants, to render any

personal service which tenants call upon them to

do, such as going for medicines, cigarettes, liquor

and soft drinks. Mr. Johnson, husband of the man-

ager, was instructed to help tenants in, if they re-

quired him to so do, and to remove their [70] trunks

to the basement for storage.

That when defendants acquired the property, all

units were under lease, but that several tenants

moved out before their lease period was up. The

management made no objection to their moving, and

when the leases expired, the management refused to

renew any of them, even though several of the

tenants requested a renewal. That the blue print

(Exhibit A) with the exception of the one room

marked "omit" represented the floor plan of the

premises. That the blue prints show on several

places a "sink" which had been marked out, and

that as the building was built, no sinks were in-

cluded in the dressing rooms.

(The blue prints were marked Exhibit A and

received in evidence.)

That there was a front entrance and hallway that

went back toward the rear of the building and then

broadened out. One side was devoted to colonnades

and planting with colored lights. On the opposite

side, there were two overstuffed chairs, a couple of
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occasional chairs, a large mirror, a table, table lamp

and very often newspapers and magazines were kept

there. That it was large enough for a group to sit

and talk. That the management had Christmas trees

there at Chistmastime.

That after the leases expired or were terminated,

the premises had transient trade as a regular order

of business. That other hotels would call the man-

agement for space for overflow guests, and that she

placed the name of the premises with the Holly-

wood-Roosevelt Hotel, the Beverly Wilshire Hotel,

the Bellcrest Hotel, the Park Manor Hotel, and that

they had many calls from these hotels for space for

overflow guests.

That by reason of her work with the Shafer Com-
pany in managing buildings and housing accom-

modations, she was acquainted with what sort of

buildings are generally known in the community of

Los Angeles to be hotels, and what sort of build-

ings are generally [71] known in the vicinity to be

apartment houses, and that in her opinion the sub-

ject premises was a hotel and operated as a hotel

on June 30, 1947, and in fact that it was a hotel

ever since the defendants in this action took it over.

That she issued instructions that cooking would

not be allowed upon the premises, and that the ten-

ants were so notified. That a regular form of notice

was prepared by counsel which included a demand

to stop cooking and also included notice to stop

keeping pets upon the premises. That Exhibit B is

a copy of said notice prepared by counsel.

That she knew that the Lazy-K Corporation was
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the owner of an undivided % interest, and that

Bertha Ziv Pinsky and Sollie Ziv between them

owned %ths, and that that was the way in which

the rents were received and divided.

That Mr. Sloat endeavored to obtain telephones

for the building when the Lazy-K Corporation,

Bertha Pinsky and Sollie Ziv purchased it, but that

the telephone company was unable to supply private

lines to all of the apartments or to provide a switch

board. That later on, a buzzer system was installed,

and a telephone was obtained for each apartment,

so far as she knewT
. However, she hadn't had any

connection with the building for about the last year.

Cross-Examination

(It was stipulated that the blue print Exhibit

A shows the width of the hall on the first floor

at various points in the scale as noted on the

blue print.)

That she made numerous visits to the building

and had inspected numerous vacant apartments.

That the building was brand new and needed very

little in the way of repairs or maintenance. How-

ever, they did have some plumbing and other re-

pairs made. The manager would report to her what

was needed, but she had no direct contact with the

tenants.

That she had counsel prepare an order to cease

and desist [72] relating to the hot plates, and that

she asked the manager which tenants were cooking,

and the notices were sent to all of them, asking them

to cease cooking in the rooms and also on two oc-
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casions ordered the tenants to get rid of pets. That

copies of those notices would be in Mr. Sloat 's file,

and that Mr. Sloat is dead. That she remembered

that such a notice was sent to Mr. and Mrs. Hughes

and such a notice was also sent to Mr. and Mrs.

Pollack who were then tenants. That later the

Pollacks sued for overcharges but that they had no

trouble with them at that time except concerning

the hot plates.

That these notices were prepared in March, 1947

shortly after Mr. Sloat acquired management of the

property, and that the difficulties with the tenants

did not arise until after the first notice from the

Housing Expediter. That her instruction to the

manager was not to allow hot plates, and that she

asked the manager to check all of the rooms.

That she knew a subsequent manager, Mrs. Hal-

sey, had a hot plate in her apartment, but did not

direct her to remove it for the reason that the man-

ager was required to be there as much as possible

during the day, and therefore could not always

leave for meals. That the manager's accommodations

are the same as all others in the building.

That the order not to cook was made for the

reason that the owners thought there was an or-

dinance against it.

That Mr. Sloat managed no other building of this

type, but only buildings which were commercial

with apartments above. Also an eight unit in Bev-

erly Hills which was an apartment house.

That she worked for Mr. Sloat from 1946 to 1950,

and that previously she had numerous years' experi-
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enee with the Leo Shafer Company, and that her

property management work was with residential

properties. That they had 12 commercial buildings,

but the property management end of her work was

with from 1,000 to 1,500 units of [73] residential

properties at all times. That they were all apart-

ment houses, and included no hotels. That at the

times she worked for Shafer and Sloat, she never

had actual management of any hotel except with

the subject building, but that she had done much
work in connection with hotels in the matter of sales

and exchanges. That she held a realtor's license and

that one of Mr. Shafer 's prime functions was real

estate, and that as executive in the business she had

supervision over the real estate department, and

spent a good deal of time making inspections of

various accessories and all sorts of work in regard

to hotels. That there are some hotels that had no

regular desk, that she had seen hotels that did not

have a lobby in the front of the building as you en-

tered, that she had seen hotels that did not have a

switch board, but that she had never had experience

of twin buildings before in which the manager man-

aged two buildings and lived in the other building.

That never before had she knowTn of a hotel where

the bellboy was employed elsewhere during the day

and would hustle the luggage at night. That she

had never run a hotel, but had had a great deal of

experience with regard to a hotel, but had not run

across a hotel which locked its doors to the public

at 10:00 o'clock at night. That she knew many hotels

across this town have leases. The Carlton leases. The
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Ambassador leases. That in light of the fact of all

the things she could recall, she still stated that the

subject premises was a hotel.

That the subject building was not just like all the

other buildings on the photographs. (Exhibits 2A,

2B, 2C and 2D.) Neither is the external appearance

the same. Exhibits 2A and 2B are not constructed

alike—one has an interior hall arrangement, and

the other a courtyard into which a person enters

individual doors to the courtyard. That the external

appearances are not the same as one has a court-

yard. That both have approximately the same ap-

parent roof construction, but the construction of the

interior does not [74] appear identical. That she

could look at the buildings and tell which were

apartment units and which had a more commercial

look. There is a definite difference in appearance.

The building to the south of the Southwood Hotel

is definitely French Normandy. It is a definite

apartment building.

That she did not make an application to classify

the premises as a hotel because telephones were hard

to get, and there was a wTorry about losing the phone

it had. That if the defendants had gone to the tele-

phone company to make a change, they would have

had to give up the service and wait until they could

get additional service, and it did not seem the prac-

tical thing to do. That she did not want to change

the listing in the directory or the name of the sub-

scriber because she did not want to lose the listing,

and the telephone. That at that time, telephones

were very difficult to get. That if the owners had
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gone to the telephone company and advised it that

the new purchasers now owned the building and

wished to subscribe, it would have had to have been

a new subscription and it was very doubtful if they

would be able to keep the telephone, and that the

owners had to have a telephone in the building. That

she thought Mr. Sloat took it up with the telephone

company but that he did not want to chance losing

the telephone.

That she did not inspect the apartments after

she instructed the manager to notify the tenants

not to use hot plates, as she trusted the manager.

That she did not know where Mr. Johnson was em-

ployed at that time other than the apartment house.

That the only time she had occasion to go to the

building, which was during the working day be-

tween 9:00 o'clock and 5:00 o'clock, Mr. Johnson

was there practically on all occasions, and Mr. John-

son also called her in the evenings many times. That

she knew he did other work, but she didn't know

whether it was full time. The Johnsons received

their living quarters and she believed $125.00 a

month in cash. That it was the usual practice to

give managers a free apartment in [75] addition to

their salary. That if Mr. Johnson had another job,

he wasn't bound to come home from work to act as

a bellboy, and that she did not expect Mrs. Johnson

to carry luggage as she was an old lady. That she

would say the premises had bellboy service when it

was requested, but that there were not a great many

calls for it.

The Johnsons lived next door to the subject
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premises in the Northwood, so there was no man-

ager on the premises of the Southwood. The John-

sons were instructed about going to the store, buy-

ing cigarettes, making liquor arrangements, etc.,

for the Southwood.

That she did not know what was expected of them

at the Northwood, as she did not handle that build-

ing. Mr. Perry, the owner, personally handled it.

That she sent a check to Mr. Perry monthly for

what was set up as the defendants' share of the

expenses, both as to their salary and their premises.

The Johnsons managed both buildings all the time

they managed either one of them. That she did not

know who hired the Johnsons in the first place.

They were there when the defendants got the build-

ing. That if she were managing an apartment house

or rooming house, she would not tell the manager

to notify the tenant of any phone calls. That it was

possible that it was done as a courtesy, but she never

instructed anyone in the matter, because she never

managed an apartment house that had a public

telephone. The phone in the subject premises was a

public telephone, coin-operated that anyone could

use. If it had been an apartment house, a public

phone would not be there. That she did not know
of any apartment house that had public phone

booths. That there probably are some.

That she was not acquainted with the hotel red

book. That she never advertised this building in a

hotel directory. That subsequently, they had vacan-

cies but at the time in question, there was very little
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trouble renting, and that they did not advertise

vacancies in hotel pamphlets or directories. [76]

Redirect-Examination

(Defendants' Exhibit C being duplicate re-

ceipt books received in evidence.)

The owners locked the front doors at 10:00 o'clock

to prevent vandalism as the property is three-

fourths of a block from Wilshire Boulevard which

has retail stores, restaurants and commercial devel-

opments along there. Furniture had been stolen out

of the lobby. Two chairs were stolen and a mirror

was taken later.

That the telephone was in a separate compart-

ment on the left side of the hall just adjoining the

lobby.

That the lawsuit against Mr. Pollack which Mr.

Hirst (attorney for plaintiff) questioned the witness

about was an action by Bertha Ziv Pinsky and

Sollie Ziv, plaintiffs, vs. Albert J. Pollack and Anita

Pollack. The action wTas filed September 22, 1947.

That she was present at the trial and testified. Mrs.

Hughes also testified at that trial.

(Exhibit D being the original entire file of

the above-mentioned action in the Municipal

Court of the City of Los Angeles No. 329,545

was admitted to evidence, and it was stipulated

that copies of the complaint, the answer and

the ruling of the Court could be substituted in

the record of this action.)

That Mrs. Kern managed only the Southwood.
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and not the Northwood. She lived in the Southwood.

That she let the Johnsons go in order to give the

tenants the service that should be given in the build-

ing, and to have their own manager right in the

premises who could devote their full time to such

services.

Recross-Examination

That she did not remember that she specified any

certain time for the locking of the doors. She im-

agined the manager would lock them when she went

to bed, probably around 10:00 o'clock. That she was

positive no one stole the lobby. Mrs. Kern was in

the employ of the owners October 1, 1948. She

worked full time. That she did [77] recognize the

signature of Mrs. Kern. That she did see Mrs.

Kern's signature was on the document handed to

her. That the letter was in Mrs. Kern's handwrit-

ing also.

(The above-mentioned document was marked

Exhibit 6, offered in evidence, and objected to

upon the grounds that it was hearsay—not writ-

ten by the witness, no proper foundation laid

for its offer and hearsay. The said exhibit was

later admitted in evidence.)

Testimony of Defendants' Witness

KATHERINE JOHNSON

Direct Examination

That she was the manager of the subject prop-

erty from January 4, 1947 to December, 1947, and

that she was managing the premises en June 30,
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1947. That she lived in the Northwood and managed

it as well as the subject premises. That she had a

maid for each building whose duties were to make

the beds, vacuum the apartments, dust the apart-

ments, give them clean linens and toilet paper and

whatever they needed. The maids also took messages,

and in the event the tenants did not have telephones

and anything happened at night, that she would take

the calls and call the tenants to the telephone.

That there was a public pay telephone in a booth

with a chair in it off the lobby. There also was pad

and pencil and a light there. That she took laundry

and dry cleaning for the tenants who wanted her to,

and when it was returned, she sometimes paid for

it, if the tenants had service accounts. When the

laundry or cleaning was returned, she would keep

it in her apartment or put it in the tenants' rooms,

whichever they wanted her to do. That her husband

worked at Parklabrea as supervisor of gardens, and

came home for lunch, and that the two of them

were at the premises all week, both day and night.

That her husband would get anything out of storage,

carry trunks or luggage or anything the tenants

asked him to do. [78] That he ran errands like a

bellboy, and even went out at 12:00 o'clock at night

for a doctor.

The subject building had a lobby furnished with

a table, two chairs, a lamp and mirror. The furni-

ture was stolen from the Southwood, and after that,

she kept the front door locked from 10:00 o'clock at

night. That one reason they locked the doors was

that they were troubled with drunks.

Quite often they had transients which were re-

ferred to them from other hotels, such as the Park
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Beverly, the Beverly Wilshire, the Georgian Manor,

the Bellcrest, and others she didn't remember just

then.

That before managing these buildings, she worked

for the Rossmore Manor Hotel which was a larger

building and quite a little different from the sub-

ject property. That the tenants were not supposed

to use hot plates. That she went around with Mr.

Sloat and told the tenants they weren't to use hot

plates. Later on, a written notice was given to them

to cease using the hot plates.

That in her opinion the subject property was a

hotel.

Cross-Examination—by the Court

The Court: Just a minute. I hate to interrupt

the questioning of the witness, but the thought just

occurs to me, just at this moment, after hearing her

:

Were the occupants in this building permitted to

cook their own meals, or how did they get their

meals ?

The Witness : They were supposed to eat out.

The Court: Eat outside?

The Witness: Yes, your Honor.

The Court : And just occupy the rooms ?

The Witness: Just occupy it as a hotel rooming

house. They weren't supposed to do any cooking.

The Court: You call it a hotel rooming house.

You say [79] they were not supposed to do any

cooking themselves. Then, you could call that a hotel

rooming house, would you?

The Witness: Yes, sir.

The Court : It was limited to that, was it ?
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The Witness: Yes, sir.

The Court: I just wanted to get her testimony.

Cross-Examination

That she went through the rooms nearly every

day with the maid. That she did not see any hot

plates because they were hidden all the time.

That Mrs. Hughes did not have hot plates in evi-

dence, but that she did not snoop in the tenants

closets. That there was no such equipment in the

rooms when they were rented. At one time she saw

that a tenant had a hot plate, and Mr. Sloat got

after them for making coffee or something, and they

were told not to do it. The tenants were not per-

mitted to cook there.

The Johnsons had to cook in their apartment, as

they were there day and night seven days a week,

and the only time that Mrs. Johnson went out was

when she went to church on Sunday, and then her

husband was there.

In the two buildings there wTere forty units. That

they were operated as hotels. Mrs. Johnson lived

in the Northwood, and took care of both buildings

and was in the Southwood every day as much as in

the Northwood.

That her husband was the manager of the Ross-

more Manor for about six months, and that she

worked there with him. The Rossmore Manor had

a square lobby, a switch board and an elevator. That

the subject property had none of those, but it was

run as a hotel. That she went to bed about 12:00

o'clock every night, and that her husband went
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around checking every night. Sometimes they locked

the front door at 10:00 o'clock; sometimes at 11:00

o'clock. They didn't want strangers coming in after

that. That if they knew a tenant was [80] coming

in late, they would wait for him, and if they had

hotel guests coming in, they would wait up for them

no matter how late it was. They had waited as late

as 1 :00 or 2 :00 in the morning. That they would not

take anyone off the street unless the church recom-

mended them previously. There was no hotel sign

on the premises.

That the lobby was about half way between the

front and the rear of the building. That she never

measured the width of the lobby but she always

knew it to be a lobby. That the tenants each had a

key to their own room and the front door. The same

key worked both the front door and the rooms. The

telephone booth was different from one that would

be at the corner gas station because it had a table

and a comfortable chair, a light and a pad and

pencil. That there was a door on the booth and one

could sit there and talk privately. Other telephone

booths have a door on them, but the phone hangs

on the wall. That this was a phone where one could

sit down and talk privately.

That her husband had a full-time job at the Park-

labrea development from 8:00 a.m. until 5:00 p.m.

That he came home for lunch and had to be back at

a certain time but that she was at the premises all

the time. He took the luggage up when he came

home. That it was left in her apartment until he
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came to take it up. That she did not tell the tenants

to carry the luggage up themselves.

Redirect-Examination

That subject property had only twenty rooms and

the Rossmore Manor had forty. The Rossmore

Manor was built after the war. That she worked at

the Rossmore Manor before she worked at the

Southwood. That it had three stories and an eleva-

tor. That subject premises had only two stories and

no elevator.

Testimony of Defendants' Yv7itness

G. E. KINSEY

Direct Examination

That he is the owner and operator of hotels and

apartment [81] houses in Los Angeles. That he has

been in that business for twenty-five years, and dur-

ing that time has owned and operated approxi-

mately 250 apartment houses and hotels in the

vicinity of Los Angeles. That on June 30, 1947, he

owned and operated hotels and apartment houses in

Los Angeles.

That he was familiar with the subject property

and the furnishings thereof.

Voir Dire Examination

That he inspected the subject building about a

year ago and again the day before testifying. That

he knew in a general way all of the buildings around

the subject property, and knewT this particular

building for a number of years. That he had owned

about 259? of the buildings in the vicinity of this
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building, and that about a year before testifying,

he went through it thoroughly to inspect the prop-

erty. That was the first time he had made a careful

inspection of the property, but that he might have

been in the building before because he had been

very active in buying buildings in that neighbor-

hood.

Direct Examination— (Continued)

That from his knowledge of ownership and opera-

tions, apartment houses are constructed upon a dif-

ferent plan from hotels. A hotel wTould be a build-

ing consisting of a number of units operating with-

out complete facilities of living—that is, without

kitchens, kitchen sinks and in other words without

complete facilities for living, and consisting of a

room that would be rented by the day, week or

month.

That when he inspected the subject building, there

were no kitchens in it. That viewing the subject

property from the structural manner in which it

was built, that he would say it was definitely con-

structed for a hotel, because of the absence of

kitchens and other facilities that would qualify it

as an apartment. [82]

That a bachelor apartment is a room, a bath and

a dressing room and without a kitchen and what

would accommodate a person who does not want to

live in an apartment. The words "bachelor apart-

ments" are usually used to designate a single room

or hotel room contained in an apartment house.

Buildings containing separate rooms or single rooms

without accompanying single, double and triple
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apartments with kitchens would be a hotel build-

ing. That there were no kitchen apartments in the

subject building. That some apartment houses con-

tained hotel rooms, but that does not make such a

building a hotel. That it is still an apartment but

if all of the units are single rooms, then it is a hotel.

That is what was generally understood among apart-

ment and hotel owners in Los Angeles on June 30,

1947.

On June 30, 1947, the subject property had, in

the vicinity of Los Angeles, the reputation of being

a hotel. Exhibit E are photographs of some of the

apartment houses that he had owned since 1942 and

some of which he still owned. They were all apart-

ment houses and that they contained some units

with kitchens. That they also contained some hotel

rooms which he referred to as " bachelors", and that

he considered " hotel rooms" and "bachelors" the

same.

(Exhibit E received in evidence.)

The subject property had a public pay telephone.

That the smaller apartments never or seldom have

a public pay phone but that the larger ones some-

times do have, and those larger ones that have a

public pay telephone are really more or less apart-

ment hotels. That in 1947, he owned apartment

hotels, and still owns hotels, apartment houses and

apartment hotels.

Q. Now, assuming that on March 30, 1947, the

management of this building rendered daily maid

service, consisting of making the beds, brushing up

the apartment, delivering clean linen to the bath-
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rooms, and weekly a little more thorough cleaning,

and the manager would send out cleaning and laun-

dry for the tenants and receive [83] cleaning and

laundry for the tenants, sometimes paying for it

and then collecting from the tenants, and consider-

ing also the style and plan of this building with that

service, what would you say that that constituted,

that service and the form and shape of the units,

would you say that that constituted a hotel?

A. Yes, without question.

That he has never owned any interest in the sub-

ject property.

Cross-Examination

That a hotel room usually consists of one room

with a bathroom, and that the newer type of hotels

would have a dressing room off the bathroom and

service closets. In modern buildings and even in

some of his older buildings, it is not ordinarily and

generally true that the bed is a made-up bed on the

floor of the room. That it might be any kind of a

bed that would accommodate someone to sleep

whether it be a couch, a standing bed or a wall

bed. A room with facilities for a hot plate and a

room in which a hot plate is used with kitchen cup-

boards available for storage of kitchen utensils

would be in violation of law, and that he saw noth-

ing of that kind in the subject building. That there

were refrigerators, and that he had many in his

hotel rooms. That he saw no kitchen cabinets. Even

if cooking were permitted, whether in violation of

law or not, and even where hot plate facilities were

furnished, and even if the manager permitted cook-
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ing, it would still have to be a hotel room if it is

designed as he had outlined in his above testimony

irrespective of what the tenants may have in the

room.

Where there are no kitchen sinks and no stoves,

it has to be a hotel room.

The subject building has a separate lobby on the

first floor. That it was about the center of the build-

ing. That he was not sure of the dimensions, but

it was sufficient with the decorative features in

front of it, near the telephone, to constitute a [84]

lobby for a building of the size of the subject

property.

In a larger type building, the lobby would be at

the front of the building, but in a building the size

of the subject property, the lobby would have to

be built between the front and rear stairways. That

he had owned some hotels of this size with no lobby

in front. That all buildings of two story type would

have to have a lobby in the center and the lobby is

not usually a large lobby, but one to accommodate

sufficiently a waiting place for people to sit. It

would not be a congregating place particularly, be-

cause there are not enough tenants in the building

to require that.

That he has owned for ten years, the 200 room

William Penn Hotel at 8th and Lake Street, Los

Angeles, and at that time at that particular hotel

he has a register. That the William Penn does not

have a vault for guests' valuables. That it does have

a room clerk and an elevator. That it also has a

large lobby.
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That at this time he furnishes the tenants with

soap and did when he could get it during 1945 to

1948. Some of his tenants at the William Penn

Hotel have used hot plates, and that he goes through

the rooms about every three months and gathers up

anywhere from six to eight or ten hot plates that the

tenants have put in, but he does not allow it, and

instructs the tenants not to put them back. That

he furnishes some refrigerators there, and that he

has a switch board. That he locks the front door at

12:00 o'clock, but has a man on duty all night at

the William Penn. Whether or not a hotel for

transients has a resident manager, operator or clerk

depends upon the size of the building and the num-

ber of rooms they have to rent. That they should

be there at reasonable hours if it is a large place.

That if there are rooms for rent, it would be

proper for the manager to be able to be reached,

but not necessarily in a house of the size of the sub-

ject property. In many houses of twenty, thirty or

forty units, he has nothing but a maid and her hus-

band [85] serving as housekeeper and janitor, and

they did all the renting.. That a house the size of the

subject property would not support a full-paid man-

ager to do nothing but sit there as manager and

take care of the guests. That that should be done by

subordinate help, and is done, generally, in that

manner in Los Angeles.

That he has a sign "William Penn" on his Wil-

liam Penn Hotel but seldom ever had a sign on a

small building. Hotels generally have a hotel sign

but not necessarily so if they happen to be renting
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the majority of their rooms by the week, by the

month or by lease, and it also depends upon the

location of the building.

In the particular location of the subject prop-

erty where the demand is great, that is a concen-

trated area with a lot of people employed in that

area during the period of October, 1945 to 1948, it

was a common habit for people to try to lease hotel

rooms because of the scarcity of them, and wThen the

majority of the rooms are rented by the week or the

month, there would be no necessity of a manager

being present to take care of the tenants.

That it would be absolutely improbable that a

hotel of this size would have a sign, but that he

said it would be a good practice to have one. The

subject property has no hotel sign and in his opin-

ion, it did not require a hotel sign to qualify it as

a hotel.

The fact that the leases upon the subject prop-

erty described the premises as an apartment build-

ing cannot change the character of the building, and

irrespective of what any document states, that he

was of the opinion that the subject property was not

an apartment building, but a hotel.

In the William Perm Hotel, if he has any reason

to doubt an arriving guest, he asks for pay in ad-

vance. He does not doubt all of his tenants in the

William Penn, but in a building the size of the sub-

ject property, it would depend upon how long a

tenant intended to stay, and if they were leasing,

and that it is a customary [86] practice to ask for

pay in advance, and that he does it at the William
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Penn. That it is also a customary practice for apart-

ment houses.

It would be common practice for a small hotel

renting rooms for a month at a time to require a

seven-day notice of expiration of the letting, al-

though he did not use that particular form in his

hotels.

That he did not designate his hotel receipts

"apartment rent receipt", although he might in

hotel rooms in the same apartment building refer

to it as an apartment. But that the phraseology has

nothing to do with the construction of the building

or the contracts or the forms one might adopt. It

has nothing to do with whether a hotel is a hotel

and what constitutes a hotel.

That the reputation of the subject building gen-

erally is that it was a hotel. The reputation of a

building is not determined by the holding out of an

owner as to what he is operating, the way he ad-

vertises the building, and the way he operates it.

These factors cannot change the physical features

of a building. One can call a building anything he

wants to, but still it has to be a hotel if it is a hotel,

regardless of what it is called.

The services and facilities given in a hotel de-

pend upon the size of the hotel and the manner in

which it is operated. A ten room building would be

a flat. In excess of ten or fifteen or twenty rooms

up, that he would call it a hotel, if they were all

without kitchens and without complete living

quarters.

That he was not familiar with the Georgian
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Manor, but if it is right across the street from the

subject property and if it has approximately twenty

units and has desk service, a switch board and a

clerk, it still would not change the character of the

subject building.

That he does not belong to the Hotel Apartment

House Association. That he might have in the past.

That he had testified in Court three or four times

during his life. [87]

That he had never seen Mrs. Pinsky before the

morning he was testifying, but that he was ac-

quainted with Mr. Stockman (Defendant's counsel).

That is Mr. Stockman described the subject prop-

erty as an "apartment house," he would say that

Mr. Stockman cannot change the character of the

subject property.

That he believed under the building code of the

City of Los Angeles since early in 1940 an apart-

ment building could not be built without providing

a garage, but that hotels could be built without

garages.

Hotels and bachelor apartment buildings are all

the same.

Redirect-Examination

That he owned and operated the William Penn

Hotel June 30, 1947. That it had about 200 rooms

and was six stories high, and was located at 8th

and Lake Street in Los Angeles. That it is a hotel

and has a lobby. That on June 30, 1947, he leased

upon a monthly basis about 60 to 75 of the rooms.

That it was his practice to collect rents for all leased

rooms in advance. That the William Penn had no era-
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rage. Most of the apartment buildings that he owned

had garages. However, when some of the apartment

houses were built, the law did not require garages.

That nothing one calls a building can change the na-

ture of it. It would be entirely possible to operate an

apartment building in the same general manner that

hotels are operated, but the reverse is not true. That

is, a hotel could not be converted or made into an

apartment house without redesigning or adding to

it all the facilities that are required and necessary

to make an apartment, or to make the rooms in the

hotel into complete and adequate living quarters and

commonly known as an apartment, including a

kitchen sink and whatever is required by law in-

cluding garages.

During the last ten years, the manner of furnish-

ing p.ncl the manner of building small hotels has

absolutely changed. There [88] are now added

refrigerators and other attractive features.

Testimony of Defendants ' Witness

JOHN D. MILLER

Direct Examination

That he is a principal building inspector for the

City of Los Angeles. That the blue prints (Exhibit

A) are regularly stamped plans of his department.

The plans of the structure constitute a hotel. That

Exhibit F is a certified copy of a certificate of oc-

cupancy issued by the secretary of the Board of

Building and Safety Commission of the City of

Los Angeles for the subject property, and is a certi-

fied copy of the record kept by the Building and
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it is executed by Mr. J. C. Monning, who is the

secretary of that commission.

Safety Department of the City of Los Angeles. That

Cross-Examination

The ordinances of the City of Los Angeles relat-

ing to rooming houses, lodging houses and hotels

are used interexchangeably in many, many city or-

dinances. If someone is operating a lodging house,

rooming house or hotel that has more than six

rooms, a business license is issued. In a way the

licenses themselves do not prove the structure to

be one or the other because much of the determina-

tion is based upon the representation of the ap-

plicant. That the general layout of the plans of the

subject property could be the same as an apart-

ment house.

Redirect-Examination

The main principal difference between an apart-

ment house and a hotel would be that an apartment

house would maintain its own living imit complete

which would be a kitchen, living or sleeping room

and a bath. That a hotel could be a little suite of

rooms or one room with a bath attached. That

another difference in the requirements between an

apartment house and a hotel is that there is [89]

a larger number of car spaces required in propor-

tion to the number of rooms in the building. The

plans (Exhibit A) required no garages. However, in

an apartment house, garages would be required.

That if the building were an apartment house, it

would have been so designated upon the certificate

of occupancy. (Exhibit F.)
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The Court: What does that certificate designate

it as now?

Mr. Stockman: A hotel, 20 rooms.

Cross-Examination— (Continued)

The certificate is written up after the inspection

is made by the Department of Building and Safety

according to the State requirements and the City

code for whatever type of use the permit was is-

sued. And if it so meets those requirements then a

certificate of occupancy is written for that particu-

lar use after the final inspection has been made.

That after the certificate or after the final inspec-

tion has been made, the Department of Building and

Safety has to obtain the clearance from the elec-

trical department, the plumbing department and

the heating and ventilating department to see that

all these utilities have been cleared, ready for use

before the certificate can be issued, and it is def-

initely illegal to occupy the building until the certi-

ficate is in the hands of the owner.

Recross-Examination

The building inspector who made the final in-

spection of this building had at his disposal the

application blanks and the permit card.

That this building might have started out as an

apartment house until a correction sheet was writ-

ten on it. The correction sheet would be made be-

fore the permit was issued.

That he had no knowledge of his own as to how
this building was operated, but that he only had
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charge of the group that makes [90] the finals.

Redirect-Examination

That if the application would have recited that

it was being made for an apartment house, it would

have had to have been corrected before the Depart-

ment of Building and Safety would have issued a

permit to start building. That the application would

have had to be changed to one for a hotel.

Testimony of Plaintiff's Rebuttal Witness

DAVID BLOCK

Direct Examination

That he lived in the subject property from Octo-

ber, 1946 under a lease which his son signed.

That Mrs. Johnson, the manager, gave him to un-

derstand before he moved in that they would have

the privilege of using a hot plate. That he bought

the hot plate and put it on the place lined with

metal so that there would be no danger of fire. That

it was a regular kitchen so far as cooking was con-

cerned. That there were cabinets on both walls. That

there was also a refrigerator. That he lived there

more than a year, and at no time did anyone tell

him not to use the hot plate. That he used it openly,

and would not have rented the apartment if he did

not have permission to use the hot plate for cook-

ing. That he never received a notice in writing to

terminate the use of the hot plate. That Mrs. John-

son came in to his apartment from time to time,

and there was never any objection as to what

they did.
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Cross-Examination

That his son entered the lease for him, and that

he did not talk with anyone in the management at

the time the lease was signed, and that he would

not have moved in unless he could use the [91] hot

plate. That he did not ask Mrs. Johnson whether he

could use a hot plate because it was understood that

he could use it. His son arranged all of that. That

later on, Mrs. Johnson, the manager, told him it

was all right to use the hot plate. That he moved

in in October, 1946 and that Mrs. Johnson told him

that it w7as all right to use the hot plate within a

week after he moved in; or it might have been a

day after or two days afterward but it wasn't a

month later.

That he was in the Courtroom when Mrs. John-

son testified, but he did not hear her testify that

she first became the manager of the subject prop-

erty in January 1947 because when he came into

the Courtroom she was already on the stand. That

so far as the time was concerned, he might change

his testimony because he couldn't remember but

that Mrs. Johnson did tell him that he could use

a hot plate, and that everyone there had one.

Redirect-Examination

That it was very possible that his conversation

wTith Mrs. Johnson was when she first took over.

That he recalled another manager being there, but

couldn't remember what he did as it was five years

ago.
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Testimony of Plaintiff's Rebuttal Witness

DORA OSTROW

Direct Examination

That she moved in the subject building in 1948.

At that time, Mrs. Kern was manager.

Testimony of Plaintiff's Rebuttal Witness

ALLEN W. HUGHES

Direct Examination

That he lived in the subject premises June 30,

1947. That he is one of the original tenants and

signed a lease around September 4, 1946.

That he had cooking facilities in a apartment

consisting [92] of a double hot plate with four

burners installed in a niche apparently designed

for such purpose. That he was instructed to use

the niche by Mr. Gordon at the time he signed the

lease. That he would not have signed the lease ex-

cept for the fact that they could cook. That while

they were in the apartment, they used the hot plate

constantly. That Mrs. Johnson, the manager, came

into his apartment at various times, and that the

hot plate was in full sight at all times. That he was

never told that it was not permissible to use the

hot plate. That he was never served with a notice

to terminate the use of a hot plate. That he visited

other tenants and saw hot plates in their apart-

ments. One of these tenants was named Pollack, and

he was also in the apartment of Mr. Youngblood.

Cross-Examination

That he was a witness at the trial of the Muni-
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cipal Court action in the matter of Pinsky vs.

Pollack (Exhibit D) and that he did not know that

in said Municipal Court action Mr. Pollack was

ejected from the apartment because Pollack was

still in the apartment when he moved out.

That there was no window in the niche where

the hot plate was kept.

Mr. Stockman: I would like to introduce in evi-

dence and read into the record Section 16221 of the

California State Housing Act as contained in the

Health and Safety Code of the State of California.

The Court: Wouldn't the court take judicial

notice of the statutes?

Mr. Stockman: I think so.

The Court: You don't have to prove them. The

court takes judicial notice of that. [93]

That he did not know the State law provided that

in any room in which food is cooked that there be

a window.

Redirect-Examination

That he did not intend to infer that the niche

was a room, but only had a shelf built out of sup-

porting brackets. It was a room right off the living-

room, rather off the hallway or the little entry hall,

not off the livingroom at all.

Recross-Examination

The niche was not a dressing room, as there were

no closets for clothes. There wasn't enough room to

put any clothing in there. There were 6 or 8 shelves

12 inches deep. That he could not remember whether

the shelves were open or had swinging or sliding

doors. That there was not a sink in that particular



90 Bertha Ziv Pinsky and Sollie Ziv vs.

room. That there was a sink in the bathroom. That

is, there was a bowi with twTo faucets, hot and cold

water, and a stopper. That he had lived in places

that had a kitchen, and that he was familiar in a

general way with kitchen sinks, and that he was

acquainted with the kind of lavatory they usually

have in bathrooms, and that he knew the differ-

ence between the two, and that there was not a

kitchen sink located in the premises.

That the premises did not have a tub, only a

shower. It also had a lavatory, and that was the

only bowl of any sort in the whole apartment. That

there was no running water in the niche. That the

management did not furnish him with utensils nor

dishes nor silverware.

(The Court permitted each side to argue the

case and the argument was reported by the

Court Reporter but was not transcribed at the

request of counsel.)

REMARKS BY THE COURT

The Court : You have here, under this testimony

and the provisions of the federal law applying

thereto, a somewhat confusing case. You have a

building here of 20 or 21 units, which is under in-

vestigation. Now, the federal statute here defines

the term [94] "A hotel," that is, the things that

must customarily exist, which you have just read.

Now, the question is did those things exist together

with the manner in which the owners of the build-

ing who are being sued here, the ones sued for this
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overcharge, used it, or did they permit it to be used

otherwise.

As I say, the evidence is confusing and conflict-

ing on certain assertions as to certain acts that

were done.

The structure, from the picture, doesn't show

that they had a sign out there to inform the public

whether it was a rooming apartment or whether

it was a hotel.

It resolves itself down to the manner in which

those who are being sued here permitted the build-

ing to be used. Did they comply with the require-

ments of the law in the community where this build-

ing is situated?

The defendant asserts as a defense here that this

was a hotel and it was so operated.

The burden of proof under the decisions seems

to be upon the defendant to establish that exemption

from this law which says it became decontrolled on

the 30th of June, 1947.

Now, we have to consider this evidence as to

wThether or not the defendants have assumed or

established the burden of proof by this evidence.

There were a number of people that occupied this

building that testified as to the manner in which

they occupied it. The privileges of this building ; the

nature of its construction. Was that in such a way

as would bring it under this exemption under the

federal statute?

After all, Congress has attempted and did simply

state in the statute certain things must exist cus-
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tomarily known in the community to constitute a

hotel.

As I say, a number of these tenants whom the

government is suing for on this overcharge occupied

this building, they went [95] in there. The construc-

tion of the building was clearly analyzed by both

sides, so let's take up first: could it be used as a

hotel?

We have a building there with a small hall from

the front door clear through. We have what they

call a reception room there, a small room. It makes

no difference as to the size of it, it would seem, if

the manner in which it was used was practical and

could be used for hotel purposes. There was no

registration of tenants that went in. No one there

to register them. There were no bellboys. There was

one man named Mr. Johnson who had a part-time

position in another place, and he would come when

called upon at hours when he wasn't detained in

this other place, it is true, to store things in the

basement or get things for them, or do other acts

around the building. The lady, Mrs. Johnson, oc-

cupied the next building. She said she was there

night and day ; that she would go over to this build-

ing in question in the daytime to see how things

were going along. But these people for whom the

government is suing to recover the overcharge, and

they seem to have been in greater number than

those for the defense, testified they moved in there

and entered into written leases with the owner and

operator of this building at the time for one year,

and specifically termed this occupancy not as a
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hotel. Now, these tenants who are seeking this relief

signed leases for one year. I think one man said

he is still there operating under that lease con-

tending those express provisions.

They went in there. They furnished their own

food, they furnished all expenses but the maid

service for linen, and this additional service now
and then by Mr. Johnson who had come in there.

The building was locked up at 10:00 o'clock at

night, generally, by the operators of the building,

and they were not furnished any meals in the build-

ing by the one whom they rented from.

They had the privilege and they did go out and

furnish their own meals either by this method of

cooking in their rooms—they showed they had that

opportunity and did at times—or they [96] would

get their meals elsewhere.

If you occupy a hotel, I care not whether a large

or small building, under conditions where the hotel

does not furnish the things that make it a hotel,

then it is not a hotel.

The owners of this place didn't furnish them the

privileges and necessary things. The telephone serv-

ice shows it. They had their own telephones, paid

for them.

Hotel operators furnish more than what they did.

In other words, these tenants furnished every-

thing that was necessary to live in that building.

They were just sleeping there and had their per-

sonal effects in there. They had to get their food

outside and bring it in there and eat it. The hotel

wasn't furnishing it.
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They call it a hotel. Would that be termed a

hotel in the exercise of common sense in any com-

munity, the conducting of a building like that and

renting people rooms for one year under a lease,

and defining it as an apartment? Under common
sense would you say it was a hotel? No. Certainly

not. Especially where the law says the burden is on

the one that is claiming this exemption.

There isn't any question in my mind, taking all

this evidence, that the wTeight of the convincing evi-

dence in this case is that this is nothing but apart-

ment rooms. You couldn't call it hotel rooms, you

couldn't call it a hotel, because they didn't comply

with the requirements to constitute the running of

a hotel. It is the manner in which they conducted

that building.

I don't think anyone would enjoy paying the rent

they paid there in these apartments and say that

they were getting hotel services as commonly known

in any civilized community, large building or small

building.

We are now considering the manner in which that

was operated, this building. True, they had a small

hall there, or section, but that was for convenience

to get up to these rooms, these [97] apartments,

some 20 or 21.

Hotels furnish more than a maid furnishing those

linens. That was the main service they furnished

here. They furnish more than that to completely

establish the term that constitutes a hotel.

I think after one hears all this evidence and has

a little common sense, he would have no hesitancy
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in saying that this was not a hotel as so constructed,

under the law, and the manner in which it was

rented to them, and the manner in which these ten-

ants occupied it.

If it is, it is a peculiar hotel. I would just as

soon live on a reservation in a tent with the Indians.

Gentlemen, I have no difficulty in reaching a con-

clusion in this case. The plaintiff established by

convincing evidence that this was not a hotel in the

sense of justice and common sense.

If you and I go into a hotel, we expect a dif-

ferent situation than the way this was conducted,

and paying these prices under a written lease which

definitely terms it. They accepted the definition and

they knew what they were getting, they did when

they signed those leases. The receipts show it.

This building inspector from the City here comes

in, and the last certificate was issued some years

afterwards, after the permit to construct the build-

ing was issued. He didn't know how it was con-

structed; he didn't know how it was being operated.

He was just carrying out what his records show.

That is all he did. He verified this last certificate

which was in arrears. The question is what hap-

pened from the time the permit was issued permit-

ting the building to be constructed, and the manner

in which it was used up until the time the certificate

issued that was in arrears.

It is a dereliction of public service to permit it

to go that way. And then to expect the court to ac-

cept it with any seriousness. The witness testified
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that is what the record shows. That is all he testi-

fied to. [98]

There is no criticism of him.

To call this a hotel, to my mind, is a joke. I would

certainly be committing a travesty on the English

language if I called this a hotel, under this evi-

dence.

You stipulated as to the number who would be

entitled to receive anything under a judgment, if

you were entitled to one. So you may prepare find-

ings for your decree.

Congress passed the law to prevent an overcharge.

That is what this law was meant for.

Finis.

/s/ W. T. STOCKMAN,
Attorney for Bertha Ziv Pinsky and Sollie Ziv,

Defendants and Appellants. [99]

Affidavit of Service by Mail attached. [100]

[Endorsed] : Filed January 17, 1952.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK
I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages

numbered from 1 to 106, inclusive, contain the orig-

inal Amended Complaint for Restitution and In-

junction; Answer of Bertha Ziv Pinsky and Sollie

Ziv; Stipulation filed Nov. 24, 1950; Notice of Mo-
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tion to Dismiss Complaint and Request for Trial

by Jury; Notice of Motion and Motion for Sub-

stitution of Party Plaintiff and Points and Au-

thorities; Points and Authorities in Opposition to

Motion for Substitution of Party Plaintiff, etc.;

Order on Motion for Substitution of Party Plain-

tiff ; Order Denying Defendants' Motion to Dismiss

and Granting Plaintiff's Motion to Strike Jury De-

mand; Objections to Findings of Fact, Conclusions

of Law and Judgment; Findings of Fact and Con-

clusions of Law ; Judgment ; Notice of Appeal ; Con-

densed Statement of Proceedings and Testimony;

and Designations of Record on Appeal and a full,

true and correct copy of Minutes of the Court of

October 26 and November 13, 1951 which, together

with the original Plaintiff's Exhibits 1 to 6, in-

clusive, and original Defendants' Exhibits A to F,

inclusive, and original Reporter's Trancript of

Proceedings on October 25 and 26, 1951, transmitted

herewith, constitute the record on appeal to the

United States Court of Appeals for the Ninth

Circuit.

I further certify that the original Complaint for

Restitution and Injunction was filed March 25, 1949.

I further certify that my fees for preparing and

certifying the foregoing record amount to $2.80

which sum has been paid to me by appellants.

Witness my hand and the seal of said District

Court this 8th day of February, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk,
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[Endorsed] : No. 13250. United States Court of

Appeals for the Ninth Circuit. Bertha Ziv Pinsky

and Sollie Ziv, Appellants, vs. United States of

America, Appellee. Transcript of Record. Appeal

from the United States District Court for the

Southern District of California, Central Division.

Filed: February 11, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.

In the United States Court of Appeals

for the Ninth Circuit

No. 13,250

BERTHA ZIV PINSKY and SOLLIE ZIV,

Appellants,

vs.

UNITED STATES OF AMERICA,
Appellee.

APPELLANTS' STATEMENT OF POINTS ON
WHICH THEY RELY

The Appellants, Bertha Ziv Pinsky and Sollie

Ziv, rely upon the following points for reversal of

the judgment below.

1. The Court below erred in granting plaintiff's

and respondent's Motion for Substitution of Party

Plaintiff.

2. The Court below erred in denying defendants'
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and appellants' Motion to Dismiss (filed Septem-

ber 17, 1951).

3. The Court below erred in denying and strik-

ing defendants' and appellants' Request for Jury

Trial.

4. The Judgment below was not supported by

the evidence.

5. There was insufficient evidence to justify a

judgment for plaintiff and respondent in any

amount.

6. The Judgment is contrary to the evidence.

7. Even if there were sufficient evidence to sup-

port a judgment, the Court below erred in render-

ing a Judgment against the defendants and appel-

lants in any amount in excess of three-fourths of

the amount of the alleged excess rentals collected.

8. Even if there were sufficient evidence to sup-

port a Judgment, the Court below erred in rendering

a judgment against the defendants and appellants for

any alleged excess in rentals collected prior to one

year previous to the day and date of the filing of

the complaint in said cause.

APPELLANTS DESIGNATION OF
RECORD

The appellants, Bertha Ziv Pinsky and Sollie

Ziv, designate the following portion of the record

which is material to the consideration of this ap-

peal, to wit:

1. Certificate of the Clerk of the District Court

as to the date of the filing of the original complaint,

to wit : March 25, 1949.
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2. Amended complaint for Restitution and In-

junction.

3. Answer of Bertha Ziv Pinsky and Sollie Ziv

to Amended Complaint.

4. Notice of Motion and Motion for Substitution

of Party Plaintiff.

5. Motion to Dismiss (filed September 17, 1951).

6. Order on Motion for Substitution of Party

Plaintiff.

7. Notice of Request for Jury Trial (filed Feb-

ruary 23, 1951).

8. Order Granting Plaintiffs ' (respondent's)

Motion to Strike Jury Demand.

9. Stipulation (filed November 24, 1950).

10. Minutes of Court of October 26, 1951.

11. Findings of Fact and Conclusions of Law.

12. Judgment.

13. Objections to Findings of Fact and Con-

clusions of Law.

14. Minutes of Court of November 13, 1951.

15. Notice of Appeal.

16. Condensed Statement of Proceedings and

Testimony.

Dated: February 14, 1952.

Respectfully submitted,

/s/ W. T. STOCKMAN,
Attorney for Bertha Ziv Pinsky and Sollie Ziv,

Appellants.

Affidavit of Service by Mail attached.

[Endorsed] : Filed Feb. 18, 1952. Paul P. O'Brien,

Clerk.
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[Title of U. S. Court of Appeals and Cause.]

STIPULATION RE EXHIBITS

Come now the appellants and appellee, by and

through their respective counsel, and stipulate that

the above-entitled Court, upon the hearing of the

above-entitled matter, may consider all exhibits in

their original form, and that said exhibits need not

be reproduced in the printed record herein.

Dated: February 15, 1952.

BERTHA ZIV PINSKY and

SOLLIE ZIV,

/s/ By W. T. STOCKMAN,
Attorney for Appellants.

UNITED STATES OF AMERICA
By FRANK L. HIRST

/s/ By A. M. EDWARDS, JR.,

Assistant General Counsel, Litigation Section, Of-

fice of Rent Stabilization, Attorneys for Ap-

pellee.

So Ordered:

/s/ WILLIAM DENMAN,
Chief Judge,

/s/ WILLIAM HEALY,
/s/ WALTER L. POPE,

United States Circuit Judges.

[Endorsed] : Filed Feb. 27, 1952. Paul P. O'Brien,

Clerk.




